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ADVERTISEMENT. 

To explain the appearance of Part 5, Volume VII, of the 
Select Reports in a different form from that of previous 
years, it is necessary to state that the present selection is 
but a reprint, accompanied by notes, of such of the deci¬ 
sions published monthly, as, containing constructions of 
law, or being illustrative of points of practice, are adapted 
to serve as precedents to the lower courts. 






AN INDEX 


to 


T H K P U I N C I P A L MATTERS. 


A( TIONS. 

1 Property liaviii;' boen tlocrciHl, tn^y 
b^onit* tilt* ofa 9 uU Ih** 

tw(*ut] iiu!iniK'rn ill' llio iiUi?i*e«Hrul 

[mrty, fiir the oc^ju^tniviit of their 
re«|M‘rtivt> lu il* 207 

APPEALS. 

' 2 . An uppoUate rourt nhouht net liic* 
tatu to % li»wcr court wbet dccwion it 
flhiiiilil p)un, ... 20>‘l 

ATrACIIMKNT. 

I. Con»triirlmn *^8^, (para. 4,) whirh 
ruIcA that a <k*lhnilant may li'gally 
ulii*nHte his jiropvrty prior to procla- 
laatioM of atta<JmK*nt uneW CIhiim* 
2^ Scotoin KojCulation 11. ]H0t>, 
holil to Ijc applicablo only to hami 
fidr. Mulc.s ... UH 

DKCISIOKS. 

1. A j^uit wQi« reinamied l>ecauBe tho 
reouirenienta of Act XH. of 184.1, 
bad Qot been fulfilled, . 201 

ENDOWMENTS 

1 . In a claim to the office of presiding; 
mohunt of a muth at Jujfgeraath, 
miaapprcprlation of its property and 
fuDclif bv the jilaintiff, alihougb not 
diaqualirying him according to the 
iha4ttr$f wat held, under liegulation 
XIX. IfilO, to bar bii title,. 20^ 


EVIDENCE. 

1 An ac't proven] In a crinunal court, 
lieing inhde the ground of a civil h<^- 
tion, evi<]enre nlTcri^) in itn dU*. 
pitx^cunmit Ik* refureil by the civil 
<n>urt, ..... 2Ifi 

INHEUITANCK UNDKtt THE 
HINDOO LAW. 

1. Acronling to Hindoo law, property 
d^irivcd by a inotber from tier non, 
4*aniiot l>c flucc’cinlcil to by her daugh* 
Icr, (he Hintcr never Iieing heir of the 

brf>thi*n . H>2 

2. The rulca of apoiiiiivo enactment. 
!iu|K*riHnlc the teiiotM of Hindoo law. 
A claim t«> recover poaHCNHion of pro> 

[ M^rty, f«iundcd upon luloption wul<'h 
lad h«*cn pontponed licyomi 12 yearti, 

was di.HifiliiHcd, .. 194 

.t. It m no bar U* Ihv. divixion amongst 
h 4 »jrfs ‘>f an cxtafi* the property of " 
Ilin< 1 o<» family, that it funnerly be¬ 
longed lo one in wbicli the cuHtoni 
of auccc.xaion by the eldest son ob.- 
tained,. 111,^ 

IJHKL 

1. Slander againit a fcmali; of gocHl 
character, uthough not of that rank 
in life which remkre her eechision 
pecefl||tn, may lie visited by damages 

in a civil court, . . HhS 

2. Damages were awarfled against a 
party for having fa1»(dy charged the 
plainlifT with dwwttf ; but a police 
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INDEX. 


durogak^ flf^ain.st whom they were also 
ttougDt, hftviDg acted legally upon 
that party*! informatioD, was exone* 
rated, ..... *i04 

LIMIXATIOK. 

I. The law of limitation does not apply 
to a claim to a reduction of rent on 
account of diluvion, preferred during 
the coureeofdiluvjon; but if delayed 
beyond 12 years afUr ita cegaation, 
the claim would be barred, ...... 209 

2i The rule of limitation does not ^ 
ply to a 0 uit for an adjustment of 
rent!,. 217 

See Inheritance, 2. 

PARTITION, 

Sec luberitance under the Hindoo 
Law, 3. 


PRACTICE. 

1 . In a ease in which a razefnasnek and 
MoUhmneh were executed by both 
parties, a decision in conformity 
therewitli, although in reversed of the 
judgment of the lower court, was 
passed by a single judge of the Sud- 
uerDewanny Auawlut, .. 202 

See Appeals, ). 

SETTLEMENT. 

I. To establish a clum under Rcgula- 
iton I. 1795, it it* incumbent on the 
claimant to prove his title as village 
zemindar of the lands, . 211 
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BHOG RAJ THAKOR, (DErBNDANT,) Appellant, 
(HURNATU CHOWDREE, abbent.) 




FUTTEH CIIAND SAIIOO» (PtAiwTirr*) Rkspondent. 

Special Appeal from a decmm of tke Principal Sudder Amecn of 

T^rkooi* 


1845. 


Messrs. Rattray, Barlow, and Gordon: 

A SFRCIAL apiioal was admitted hy Mr. Tucker, on the 2l8t 
November 181.% on the |<round that the principal sudder amceu*s 
decision of the 2(Hh Apnl 1H4% in which a aiue made hy Hur- Fubmery 17. 
nath Ghowdrec to Uhog lUj Thakor was declared illef^, was ConanicUon 

o|i|>osed to the Court's Construction, dated the Hth April 1831, ^88. (para. 4 ,) 
^88 whicli ridoii 

We arc of opinion that the decision of the principal sudder 
aincen must he upheld. The constrociion refurred to h^ Mr. ^)y auMiato 
Tucker 8up)>nac8 a bona fide sale to have liecn made. The principal hin property 
sudder arnceii declares in the esse that no sale was in reality ^ 
made, and that it is merely a pies set np collusively by the alleged itSjhmwit 
s<*ller and buyer, in order to proent tlie sale in satisfaction of unHf.rClsusRS, 
diTitT. Under Act III. of 1843. this (^urt cannot interfere with Kection 5, 1 ^- 
what has lieeu cslahlislied as fact in the ctmrts below; and the R^'lstion II, 
opinion of the principal sudder ameen, with respect to what is 
the fact, must l>c held to overrule that of tlie sudder ameen, who only^to bond 
])ossi’SS4*s an inferior jurisdiction. /Qe salei. 

The Court reject the ap{>eal with costs, confirming the decree of 
the principal sudder ameen. 


REMARKS. 

A ease of fictitious sale, prior to the issue of proclamation of 
attachment under Regulation li. 1806, was revers(?d. See case 
of Baboo Odyet Nurrain Sing vercui JuQ^mohun Doss, decided 
January Hth, 1844, reported at page 147, Volume Vll. 8udder 
Dewanny Adawlut Ke|)orts. 

The Sudder Dewanny Adawlut decreed the legality nf a kona 
fide sale, prior to attachment of property^ under Regulation fl. 
1806. See case of Baboo Odyet Nurrmn Sing vefcm Juggomobun 
Doss, decided January 8th, 1844, reported at page 147, Volume 
VII, Sudder Dewanny Adawlut Ilep<^s. • 
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1^45. 


Kol>ru 4 ry 90 . 

A<‘C<>r(Urt^ 

t<i 

law, 

4i'riv«'<l liy 
HHltlKT fr^liu 
htT >H)n, 4*an« 
tmt htt MW- 

Ut hy 
b<*r 4liui^bf<*r. 
tba aihUT no* 
>or U*inK heir 
of (hobrulhvr. 


RAJ K<JONWARRE KIRRA MAYEE DIBEEAH, 

(PLAINTtrK,) ArS^KLLANT, 
ver^tut 

RAJAH DAMOODirUR CIIUNDER DEYB, and others, 

(Defendants,) Respondents. 

Special Appeaf /rtm a i/ecitton o/ the Jud^fe o/^NuMeah. 

MoAHrs. Reid, Dick, sm) Hordon : 

Tiik sues for a portion of an sl1owAncc,‘^^anted hy 

\ior father* 9 grandfAthcr to his younger son^^ in lien of any share 
in ills landed |iro]>crty, Icfl wholly and solely to his eldest 90ii,— 
in snccc9.9ion to her mother, deceasocl, who succeeded Iter sou. 

The (leteudants contend (hat the allowance in question was not 
intended for females, as is evident from the deed granting the 
allowmiee. In It no menUon is made of the grantor's own daugh- 
t<^rs then alive, and no provision tnaile for any of three daughters 
of one of his ilcccascd sons, tiiongh a portion of the alio wan co is 
granted to the adopted son of that very son. 

The prinei|>al sndder amoen, on the Nth July IH3B, dismissed 
the elaiin on the reasoning in the defence; and the judge, con¬ 
curring ill o{iinion with the principal sndder amecn, couHrmed his 
decisuM) in appra}, on the 10th Septenilier 1842. 

The Ju<lg<*s of (Ids Court admitted the special appeal, on the 
4 til January 18*13, not being satisfied with the gronnus on which 
the lower courts decided ; the point under discussion being 
novel. 

Tlie Court find that the property in question is decidedly heri- 
taiile, having in several instances l>ecn inherited in the usual 
manner. But, as Musst. Neel Sursuttec inherited from, and 
through her son, and not from her husband,—according to the 
Hindoo law of inheritance, licr daiigliter is not heir after hcr^ the 
sisler never Iwing licir of her brother. 

Tlic (>ourt consequently uphold the decisions of the lower 
courts and dismiss tlic appw with costa. 

REMARKS. 

This suit originated in the following circumstances. 

Raja Kisheii Chund,* aumeendar of Nuddea, leR all his pro¬ 
perty to hia<cldest son, with pecuniary provisions for his other 
sous, to be paid to them out of the proceeds of the estate. On 
its side for arrears of revenue ou the 29th of December 1812, the 
8 udder Dewanuy Ad:.w]at directed the attachment of two lacs of 


* See the ease of Esbaaebunder Rai ventu Esborebunder Rai, derided 
Februsn 33 rd, 1792 Sodder Dewsnny Hef>orte, Vol. 2 . page 2 . Also the 
csftc of Kids Qrischund Rai ptmt Sumbbooehuad Kai, oeoided May SUi, 
1804 , Sudoer Dewsony Reports, VoluAe 1 . page 130 . 
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nipees out of the proceeds of SAle for payment of the above allow¬ 
ances, which sum having been invested in Government fia|vr, the 
interest of it was devoted to the ptirpose. $nbsc<|ncntly the sum 
w*ns rediice<l to one lac of n]|>ee8, the deposit of that amount being 
deemed sufficient. The (Mtrties who latU^rly were cntitletl to the 
interest on account of their nllowanoes, were Raja Btjoy Chunder 
Del) and Ranee Neel Siirsuttee, who shared oqiiiJiv. On the 
death of the latter, her portion reverted to the Iteirs nt the former, 
and it was to have it continued to herself that her daugliWr. die 
plaiiitifT, brought this action. 


RAN A KAMSHANA, (PbAiNTirr,) Appellant, 

tfriHi 

« 

•GOUU SING AND SOOHJ SING BURKUNDAIJZK, 

(DkVICNDANTK,) RKHPtlNDKNTP. 

Sjf^ciai /ippfof/rom a </ecMiVia <i/* fke Pri/tetj^/ jIuUtitHi ai 

Ooa/par<th. 

Messrs. Tockkr, IIkid, and IIari.ow: 

In this rase the plaintiff sued for damages, in conscf^uence of 
the dHeinlants ha\'iiig charged his wife with theft before the po¬ 
lice, and causing lus house to bi* starched. The suildcr amcen of 
(roulpurah gave a decree )u plaintifTs favor for di fujhk'b as 
^lamagrs. On a|)|>cal, the princi|>a] assistant under the eoimnis' 
Stoner <»f Assam, statioin*d at Goalparah, reversed this order, l)c* 
cause the plaintiffs wife wa.s a woman who appeared in public in 
the bazar, at the market places, Ac., stating that tlie pluiutiff 
should liave complained in the foujtiaree court. 

A special appeal was admitted by Mr. F. M. Reid, on the 
Kith Febniary 1844, on the following grounds As this deci¬ 
sion lays it dow*n as a rule that slander against a female, who is 
not of that rank in life which renders her seclusion necessary, 
though undoubtedly of good character, cannot lie visited b^ 
damages in a civil court, and that a party falsely accused in a cn- 
minal court can only sue in that court for the punishment of tho 
false accusers, and not for civil damages; 1 admit a 8|>cx'ia! apjieal 
to try these points.'* 

The Court are of opinion that the principle laid down by the 
priocipaJ assistant, in appeal, is e<{ually oppefted to law* and justice. 
Annulling the decision of the principal assistant, they direct that 
the case be returned to him for disposal ou its merits. 


ftid R'H>nwa- 
riHj Ivirpu Ms- 

y*Hy tf. 

Itttjibh HauuHi- 
(Ihur Chuudor 
t*eyb. 


IS 4 S. 

Mitreh 13. 
Slftuder 
attsIrjBt a fu- 
inak^ t>f goml 
eharihvU'r, u1- 
though ii'it of 

ihat rsfik in 

life whirh 
n'xiilvpf her 

rM«- 

cfiHsary, may 
bo viMitml by 

damaKC'H in % 
civil cuurt. 
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RANEE CHtJNDER MONEE. widow oi^ RAJAH RAM 
DASS» AND MOTHER or KALEE KISHEN S1NG» minor, 

(Pi^AiNTiPF,) Appellant, 


ver^UM 

RAJAH DIRJNATII SING, RAJAH RAM LOCHUN, ano 

OTHERS, AnSENT IN APPEAL, (DEFENDANTS,) 

Respondents. 


Special Appeal from a Afcision of the Judye <f Mymtneing, 


mr,. 


Muih'Ii 120. 

Tlio ruU'H of 
a poniiivi^ <*ri* 

iu*tni4*nt| 
fMThl’ilc ifii* 
ic*ni*t(i of iUu* 
fitui law. 

A rlalm to 
recover po«- 

hi'HAioii ut* pri>* 

pi Tty, foil ml vj 
mil ml ion 
n nivli lull I 
Kh«II 

ci\ lM*yima 12 
yt'un, wott (]ia> 
lubsk^d. 


MoHsrs. TirrKKR, Rkid, and Barlow? 

Tjum atuX y/us instituted, on the 19th March ISU, eorroRpond- 
ing with 7th ('liytc ri47 B. S., the plaintiff, on the part of 
luT miontod son, Kalcc KisUcii Sing, for sucersaion to tJic pro¬ 
perty lell by Kishcii ('Imndcr Sing, the brother of her husband's 
ihtlier. The aisrompanying genealogical Uble shews the relation- 
chip existing l>etwet‘n the iiarties. Kisheu Chunder and Kishen 
Nath Sing, two full brothers, were iH{m\ sharers, 4^ gundalis 
each, in the 2 annas share of pergunnah Sooseraj, the property of 
their father lloglioonath Sing. Kisheu Chunder died leaving a 
widow, Parbultoe, who succc^ed, for her lifetime, to her deceas¬ 
ed husband's share, and die<l herself in 1228 Srabon. Ram Dass 
Sing, son of Kishen Nath, plaintilTs hnshand, died in 1220 B. S., 
without leaving any children by cither of his wives, but having 
previously granted permisMon to them to adopt a sou. Taramo- 
ncc died ill 1247; and in Phalgoon of the same year plaintiif 
adopted Kalec Kishen. 

On the demise of Parbuttce in 1228 B. S., the 4^ gundas sliare 
of Kishen ('hnnder Sing, her husl»and, was taken possession of by 
the heirs of Roghoonath Sing's other sons. The present suit is to 
oust them in favor of plaintifTs ailopted son. 

The priuei}ml audder ameen, on the 27th May 1842, and the 

f udge, on the 22d May 1843, dismissed the claim under the 
aw of limitation, considering the cause of action to liave arisen 
on the death of Parbuttce in 1228; and a special appeal was ad- 
mittetl, on the I9t]i December 1843, to try whether this was good 
law, the adoption not having token place till 1247 B. S. 


If this case were to he decided solely on the principles of the 
Hindoo law, the Court would have to determine in the first in¬ 
stance whether thcr^ he any, uid, if any, what limitation to the 
adoption of a son by a Hindoo widow. In this case, however, the 
plaintiff, assuming the right to adopt, comes into court to claim, 
on behalf of her adopted son, the restoration of property which 
passed, in consequence of her failing to adopt, into the possession 
of other branches of the family, 29 yean before the institution of 
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he suit, aud up t.. the present time has been held by them under 
<,ona fide titles. Hence, it b^mes * question w»'«her d 

if limitAtion laid down hi section 14, R4^ilation 111. of 1/93, do 
not bar this suit, quoad the possession of the disput^ property. , 
Without refereuru to the validity or otherwise of the ^option, 
(whicli took place 11 years alVr the demise of a ^is- 

hand») the Court are of ophnou, to quote the words of Sir Wil- 
liain Hay Macnaghten, that » tlicre can be little doubt that he 
rules of a positive enactment snperseilc the Utnets of MahoineiUii 
law.” audalHO, as the Court hold, of Hindoo law. l ie cliuni 
therefore for iwasessioii cannot be eiUertainc*! under the law n 
limit at Inn. Iji eniittnnation of the lower court's orders, the appeal 
is dismissed with eosts. 


gOPAL DAS SINITU. MAHN DATA MAIIArATKIt, 

{l)KfnNl>ANT.) Aei'KtJ.ANT, 




NUUOTUM SlNDIl, HCNMALKK SINDH. HAM SINDH. 

AND NAUAIN SINDH, {Fmintu«*,) IU«w>ndkntii. 

fnra^ a Urruti/H of the Judyo of Ziiiah Cuttack, 

Thk plaintiffs, reswiidcnts, suetl the defendant, appellant, for 
their shares in a landtHl esUte called tupya Malingc, pnrclmsed 
hy their father, and for usufruct during dispossession. The dc- 
tnidant, apiKdlant, adinitud the purchase of the projierly in qnos- 
tion by their and his father; but denned their claim to share in 
it their father having bv deed left Uie whole of the rstote mdivi- 
siide to him, aa his eldest son 5 that afterwartU their uncle, his 
father’s brother, gave up his portion in the esUle, rew ivmg the 
iiriee of it, as it had been purchased by lum and their father con- 
lointlv P«»f of which, he produced a deed of arbitration of 

rith xjghun 123H Urnlee, in which a former deed of arbitration 
is mentioned, but which, and a deed of relinquishment of claim, 
were not filed, being on taal putr (palm leaf) and unsUmpt. And 
subsequent to that, before a punchayet, the plaintiffs, res^wnd- 
ent* Vve him another deed of relinquishment of all claim, 
which he also filed. He further asserted, epd produced witnesses 


I64r». 

Mar<;h 2S. 

It Ia no Inr 

to iho diviNioii 

amonpit hium, 
of un vHtstc thtf 

proporty »>f a 
llind<H> fami> 
ly, tKat it for¬ 
merly bfslon^- 
ed v» <,ne, In 
which thocMS* 
torn of oucPifn- 
siun by tha 
eltluat son cd}* 
tained. 


• Vide aoM, page Mahooedan Law. 
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Gopftl I>u —thftt his father took up the and that he» appellant^ like- 
Sindh v.Nuro- wise registered hia name as proprietor, in the collectorate, with 
lunibindh. the title affixed, and had b^n alone in possession since 1225, 

when bis father died ; two of his brothers, the plaintifls Buumalee 
and Narain, acting as his surburaAars, 

Tlie principal sudder amecn, disbelieving the documents of de* 
fendant, appellant, and assuming the estate to be divisible, be* 
cause under the revenue settlement, and because it was a pur¬ 
chase, and sole heritage, no family usage of the parties, decreed 
the dun). The judge, in ap)K^al, on much the same grounds, 
dismissed the appeal. 

A special appeal was admitted in this Court, on the ground of 
usufruct having l>oeu improperly decreed, without spcdfieatioii of 
date of dispossession, and not included in the amount at which the 
suit WAS laid, 

The plaintiffs, respondents, all defaulted by non*appearance; 
hut aiuitlicr |>ersou, alleging liiinaelf to be a purchaser from tlittn 
of the shares decretal to them, |wtitiuuod to ix; allowed to defend 
the suit ill their stead. 

The case was first brought to a hearing before Mr. Dick, who 
referriMl it to a full sitting—and the respondents were allowed to 
appear by their pleader. 

The resuondents claim on the Hindoo law of inheritance. The 
appellant uenioi their clium on four grounds1st. The devise 
of the estate to him solely by hb father. 2rl. The relmr|nish- 
mout of all claim to it by the respondents. 3rd. Ilis solo right 
to it by descent, according to local custom, under section 30, 
llrgulation XII. 1H05. 4th. Under the law of limitation, he 
having been in sole possession upwards of 12 years before iiisti- 
tut ton of suit. Tlic appellant has been unable to establish lib 
first allegation—the will of his father l>eing on faai pnftur, or 
palm leaf, and unstampt, and therefore not filed. He has also 
failed in proving satisfactorily his second ground, from unusual 
irregularities and omissions in the execution of the deed of relin- 
quisliment filed. His third ground, I consider valid and fully 
borne out. It is in evidence that the estate descended indivisible 
ill Che time of the original proprietors, whose eldest son took it 
alone, and assumed the title of it of Maun Data Mahapatur; and 
not a particle of evidence in contra^cHon has been adduced. 
Again, the father of the couteoding parties, on purchasing the 
property, assumed the customa^ title, and the uncle who was in 
partnership with the &ther, when the estate was purchased, gave 
it up wholly to the appellant aiter the father's decease, taking 
other property and mon^ instead of any share in it. Appellant 
was admitted to he scle proprietor of it hy one of the respondents, 
finnmalee, before arbitrators s and he registered his name in the 
collectorate as sole proprietor, with the customary title affixed. 
All these facts evince inconteatibly what the local custom was, and 
how considered by^the father, the uncle, and the brothers, until 
the ffisagrtexneats in 1247 Umlee. The law refers expressly to 
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local ciisiom. sometliing the very reverse of gavelkind in England^ 
and not to /dmilt/ vgape as the lower courts have considered it. 
The family usagi*. the re tore, of the contesting parties has not) ling 
whnUTer to do with the question at issue i—tiwd, in the province 
of (hittack, the law includes all estates iu which the custom has 
prevailed; consequently, the objection of the priuci}>al sudder 
ameeii, from the estate being under rcveiitie scttlemeut,. is irrele* 
vaut and futile. The appn)ant*s fourth plea. 1 also considiT 
valid, lie has Sliewn that he regi$tere<l his nsmo as sole pro- 

I ^rietor, with the custnmarv title of the estate afHxed, in the col- 
eclorate in —that ins hmiUer Bunmali'e, one of the re- 

sfvoiidents, acted for him before arbitrators duly authorized by the 
magistrate, and declared before them that he was in sole posses¬ 
sion that another brother of bis, Narain, acted os one of bis 
servants in tlie estate to colU^I the rents, and all this on indnhh 
table documents; while the reHiMmdcnts have prrxlnred not a til tie 
of eredihle e\i(jenre tu evinec that they over held posM'Sbion as 
shareholders. I think all this, coupled «vith the fact of the eustom 
of the estate, which must not be l^st sight of, clearly shows sola 
anrl undisturbed, ^od, and admitted by the adverse party, pos¬ 
session ibr upwards of I years |>n*viims to (he setting up the 
claims in suit. I am therefore diTideilly for rejecting the claims, 
reversing the lower court's decision, and decreeing the ajqK'al with 
full costs. 


Gopal Hu 
ftindh r. Nu- 

rotum bindh. 


Messrs. Rkid and Goa non : 

The respondents, four voongur sons of Jugoo Sindh Manclhata 
MnhapatcT, sued (he appellant, their elder brother, for possession 
of 1 -(>ths, or in annas, 1*1 gimdaa, 1 cowry, 1 krant of 
nah Muhnieh, perynnunk Bunchas, purchased by their father on 
11th SeptemWr ]H\4, or 22d Bnailoon 1221 Umlec, from 
Sheikh rukeorfKilla, stating the remaining shares to belong, 1-Gth, 
or 2 annas, 13 guiidas, I coigry, 1 krant, to the appellant, and a 
like share to Sham Chum Sindh, their second brother, who did 
not join them in the suit. They laid their suit at Rs. 1.3H6-10-8, 
the gnMer Jummn of the share claimed, and prayed to l>e allowed 
to recover mesne profits. 

The appellant, Gopal Sindh, resisted the claim on the follow- 
ing grounds, He asscrte^l that the peryunnaA was purcha.sed by 
his father, as stated. That in 1224 Umlee, his father executed 
on tar leaf a deed of partition, or fukscemnamcAt in the presence 
of several respectable persons, assigning the pergunuah m ques¬ 
tion, as his self acquired, not hereditary property, to himself, as 
the eldest son, and providing that hia brother. Beer Buder Sindh, 
and his sods, should receive shares iu th^ personal property, 
and a proportional share of the value of the estate from the 
appellant, and deposited the deed with Sbistee Punda. That 
on his father's death in 1225 Umlee, he had hit name duly 
registered, without any opposition on the paria of his uncle and 
hjothers, as would have b^n the case had they been entitled to 
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Oopftk ]^n* HlkArc' in the perffunuah. That in I237> his uncle took his 
Siticil) V. simrc of the* personal property, and executed a deed relinquish- 
foiuiu bmdii. jjjj, claim to share in the estate ; and that in 1244 tl»o defend¬ 
ants also, after their dispute had been referred to arliitrators, 
exeented a deed relinquishing their cWm. 11c also asserted, that 
the estate had always been held by the former Hindoo proprietors, 
prior to the acquuution of It by Fukeeroolla, as a raj and indiusible 
estate, devolving on the eldest son, or male heir, eoiisequeiitly 
that the division thereof was barred under section 38, Ki'gula- 
tjon XII. IHOo. 

Sham Chum Sindh, the second brother, put in a petition, as a 
third party, denying the right of the dcfiiidant to hold the estate 
as indivisible. * 

The priiidpal sudderameen of Cuttack, Moolvee Gholam Uus- 
sool, before whom the case cainc on, observed that it was proved 
by evidence that, up t4> 1247, the plaintiffs, the defendant, and the 
third }»arty, sona by the same mother, hod joint pusscssiim, and 
that defcinUnt had failed to prove that the estate was indivisible 
under the old gvmeettfiars : iOii\ tliat it was neither a jun^fe 
nor a hill estate, nor a tributary one, lhat it should be indivisible 
under Ucgulatiou XII. IHdo; that, it being a regular assessed 
estate, there was nothing to prevent n division; and, even admitting 
it to have l)een indivisible under the old ZitiHemdar9y when it was 
by them s<dd to Fnkceroolla the custom would no longer hold. 
JU* further observed that the (ukseemnumeh^ alleged to have been 
exeeut(*d by the father of'the parties, had not boon filed \ and, for 
the reasons stated an detail iii his decree, considered the deed of 
ri'iinneiation filed by the dcfeiidAut as unworthy of credit. Heem- 
ing, therefore, the pUintilTs entitled to their respective shares, he 
decreed in their favor on the 7th October 1841, awarding them 
possession thereof, with mesne profits, during the iicriod of dis- 
}H)sscs8ion, and costs. 

The cose having been brought by appeal before Mr. 11. B. 
Brovmlow, judge of Cuttack, he, for reasons similar to those urged 
hy the priucipu sudder ameen, confirmed Ins decision on the 19th 
March 1842, and dismissed the appeal witli costs. 

Gopol Sindh Mandhata, still dissatisfied, applied to this Court 
for a special appeal, which was admitted by Mr. Reid on the 21st 
June 1842, because the suit for possession ot' the land and mesne 
profits had been laid at the amount of the Jvmma, without any 
additional valuation ou accoont of mesne profits. 

Though a a|>ecial appeal was admitted in this case, only on a 
|mint foreign to the merits, it is necessary, according to the prac¬ 
tice that prevailed in this Court, prior to the enactment of Act 111. 
t84«3, to deliver judgment ou the whole case. That case com¬ 
prises the ftiUoving points. 1st. What was the custom, in regard 
to succession, of the Hindoo family, who formerly possessed the 
estate, which forms the subject of the present suit r 2d. Suppos¬ 
ing that custom to'have been succession of the entire estate by the 
clueit son, would that bar in the event of tbe estate pass- 
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ins? to another Hindoo family* in which the practice of division 
existed.' dil. Admitting: (Imt the pmctico of mdivUihility in the 
funner family does not har division m the latter, and that there 
an* circumstances in the jircsont (*ase which shew that division i» 
the rule in the family, what contiiipiicv aloiu* would warrant the 
(^onit to award the whole estate to the eldest hrulher, and does 
tlinl eoutinjicucy exist, or nott With n*aycet to the tirsl point, it 
may be adioittcd, that noimliviaion was the practice. NVithcr ihlt* 
ty denies it. and (he witnesses on Imth if idea Mpeak to the fact as 
iudispiUafile. Willi rcs|Hn*t to the s(*cond point, tlie law ipioted In 
section .S(i, lle}>;nlation XII. of IHth’i, in silent; hot the ohscnce of 
anv prohilniion, and the spirit of Ke;;nUfion X. of I HIM), (a ken in 
isnunetion with Uepdatiou XI. of irOd, and with wlmt seeni to 
he the dictates of reason, lead lift to prootoinee a dctmled <ipioion. 
that a former practice of inuHlivision dws m*/ bur (he prardcr of 
disision, in Ihr casi* supjioxinl. That the ]cy:islahirt* had no wish 
strict IV to enforce the niie of iinUiisilMlitv in Mtcivasion. is plain 
from this, that even ii» flin«e cnas where this role <ihtaimd. a pro* 
pru4or mifrht Icjrihy divide his property by will. This is clear 
from the wordiuirof MVtion 2^ lUttrulation X. of IKOI). Hn( if the 
(Misloin of indivlsibiiity lie broken throii^^h, even in those 

faiiiilles. wliereil heretofore prevathsl, what ohjis*! eontd the 
Inture hn^e in int<Trerin^ with the pou'ins* of diiisKin, known to 
okftain in aus family '* With resja'ct to Uie third point, there can he 
tH» donlit, wimlover, that dnision is the rnh* in iJie family^ of whiidi 
tin* res[Hmdeiits and the appilUnls an* inendwr^. The appellant atl- 
mils in his plemiinj?s, that the pro|>criy. whieh forms the Kuhjert 
of ihe present suit. wa& )>oii|rht jointly by Im father and micle, and 
that this latter remained in the joint jHissmum of his share, lon^ 
afb'r the <leath of his lirothcr, renouncing his claim at last, to the 
appellant, for an ctpiiralent. In like manner, it is tdmitteri, that 
(he resjioiidonts were to receive compmsathm for their shares. Un¬ 
der these circumstances, we are clearly of opinion, that no court 
oiiKht to award posw'ssum of the whole estate to the eldest brother, 
to the CNclosiou Ilf the younger brothers, unless there should he sa^ 
tisfocton' cvi<leiico to shew, that ilwdr fatlier hiwl dis|«osc<l of the 
property in this manner, or that the younger hroUiers had conveyed • 
their rights iu the property t<> the appellant. As to the hrst suppo¬ 
sition, there is no proof whatever. Mention, no doubt, is made, 
by the appellant, of a deed of aliotia|^ exeenled by hia father, 
hefore bis death, by which he (4|P^pellant) was to get the 
whole of the ^disputffl property, hw uncle and brothers receiv¬ 
ing an ec|uivalent for their shares. But this deed is not forth¬ 
coming ; and the exooUion of such a deed it, to our min^, 
in the highest degree improbable. It wiU be ol>served, that 
the person alleged to have execute this deed, had no right 
to do so, without the c«msent of his brother, who posses^ 
nearly a half of the property about to be disposed of. Under 
ihese circumsunces, if a tranMCtion of this kitm had taken piece. 

B 2 


(3 opal Has 
findh r. Nu- 
rotum •Sindh 
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dcftth up to the yW 1233, whaa thar weld, in Ueo of ; Qop^x Pm 
1^ riwre d the disput^ p ro pet t y, wewed tpocher egtate, eattMl SWft ». 

tivoUapooT, whiA A hod hdd hi joiat urOMity. It fa wwa. 

rommrk^le, that the Appctbnt no where, in hit pleadini^ demea 
thfa apectfic fiict, whkh we think bean the impma of tnitfi; ftr 
if Nundhnoor had not been joint property, or if it had not beat 
tranaferiw^ at alleged^ the dfaproof of the double alle^tion, 
would hare been easy. Accordingly, we have no Aith m the 
alleged deed of minnefation by the uncle in fhvor of the appel¬ 
lant ; and k fa a cniiotit etrcumstaoce that this deed'hat not teen 
produced. But howeva* the matter nm aUud, at between the 
appellant and his uncle, nothing short o^ full le^ proof of the. 
renunciation of their rirtts, by the younger brothers, can de¬ 
prive them of those ri^ts. It fa true, that the name of the 
eldest brother alone wat registered in the book of mutations, in 
the collector's office; but we are of omoion, that this was with 
the eensent of the younger brothers, who <ikl not on that account 
lose thev right of property in the estate, but on the contrary 
recfdved possession, in support of their right, of the original deed 
of sale executed in their mther's fcvor. We accordingly reject 
the sppeili^th coets, confirming the decrees of the courts below, 
with the cteeption <f( those paris which award mesne profits. 

As this part of the clMm waa not covered by a proper stamp, 
can only decree mesne profits firom the date of the principal i 
der ameen's decision. 


we 
sud> 


RAM RAM HKISII, (Pi-AiNTirr,) Affeulant. 


BIRJ MOliUN DUTT, awd oritRite, {Dmnt^DANTv,) 

Bmfokdbt^ts. 


PetitioH of Sam Ram BeM^ of the 29th Jfay 1844, the 
admiteioH of a Appeal from a deeirntm of the Priac^MU 

SuMer Ametm ^Myrneneinph^ vnder date the 26M Pehraaty 
1844, rtoertiaff that ^ theeaoone^ of Mifwteneinpki under date 
i3ifi% 1843. 


Mr. BAmtow: - 

Tm plaintiB sued hfa nephew Bideoath Brieh, and Bi^ &f<2nm 
DiWt and others, to.recover poeaeMun of 8 aBna8-^^l2 annas, 
(diridad mXo 16 aunas) of tatooi BonjMa, and i ansas eta 
jotein viH^ lttmdiniipor»>sotd hj fafa ncp b wiA** aAaitrto iba 
extent of 6 auaa only i^who, it fa alleged tewever, sold hfa own 
6 annas, and tha abova 4 nnai* dfaputed« to -Uq liohm med 
Qthm. The dotadgnta fih^ Mohun tad OtB ars, pknded ^ey 
bought the 8 annas Awm Bideoath. Bidenath, tn his aiwer, 
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Ram Kam 
Beiah n. IMrj 
MUjua Utttt. 


ffUtes the pnrchMf rs fombly took from him a deed of sale of the 
8 annas* although iie* Bldenath* Imd only a 6 aunaa share. 

The moonstff, alter full enquiry* and, so far ss it would appear, 
on sufficient grounds, decreed in favor of the plaintiff, detailing, 
at ieogtfa, the grounds of Ids decision above quoted. 

The priooipa] sudHer aineen reversed this judgment in gtneral 
terms, saying, it appears, from the papers, chat Bidcnath had 
8 annas share, and sold it to tlie other iWciulantB.*’ 

Under Act Xli. of 1843, 1 m should have been more eacpiicit, 
and pointed Out on wliat documents, and what proofs, he ground- 
ed his decision. A sweeping general reversal, sueli as that passed 
by the princiiial sudder ameen, can hardly be called a judgoieiit. 
and is opposed to the practice of the courts. Du this account I 
admit a special apiH^al. 

Ortlm^d accordingly, rhat the case be restored to the principal 
siuhlor anu'CD's tile, and that he be instructed to record fully, and 
distinctly, the groniida of his decision. 


TAUA i;UANL> Ht/ITACH 


ARJK, AcrKJj.ANr, 


rt/'SffM 


HAMJYE l>U'n\ AM» oriiKaa, (IHaBNitANTs,) UA:sruNh- 

»:nts. 

.f Sperinf ^ppFttf from a d^xisioH of fhr SiuMffr 

of Ea9t Bvrdwan. 


1945. 

A[(nl 19. 

In A rnsi; in 
which H 
Aimch an<l so* 
lehnumeh 
wci*»} 

by bolh par* 
tk‘», A (l<H’uion 
in conformity 
thor«‘wiih, uU 
ibough in re* 
t^niX of the 
judmeiuof 
the lower 
onuTtiWftspaa- 

e«d by a »ingle 
judge of iho 
Anode f Mew- 
anny Adewlut. 


Mr. H^^id : 

Thk plaintiff sued the dcfeiidauts, in the aillal) court of East 
Burdwon, on the 9tb November 1842, to obtmn possession of 137 
beegahs of vtalpoosaree land, aud recover tlie value of the crops 
thereof, laying lua suit at Company's ru)iecs 71)4*0-0. Tlie sudder 
ameen, ou the 13th December 1H43, passed a dedsiun, decreeing 
possession of the Und and a peution of the cn^s clahned, to the 
plaintiff. Ramjye Dutt appea^g from this decision, it was revers¬ 
ed by the pnuci|)al sQd<m ameen, on tlie 16th May IH44. The 
plaintiff, dussatistied with this decision, applied to this Court on the 
2d August 1844, for a ^leda! appeid. 

On tlie 10th September 1844, the plaintiff filed a rtueenameA, 
and the defendant, Ramjye Dutt, a eofeAnomcA, by which it was 
agreed that the pontiff should pay to Ramjye Dutt the sum of 
7o rupees, and thatjhe land decreed by the sudder ameen should 
be given up to the plmntiff, and thiU each party should pay his 
own coats. 

The case was taken tip this day in coosequence of a petition of 
the plaintiff: and one Chundae Chunk Rai put in a petition, claim¬ 
ing the contested land under a purchase fnm RaTnjyrDnttv alley:- 
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mg that the eotnpromiu wm coliusive in order to defroud hini» T»rn Vh*ud 
and prating that the for a special appeal might be refiiaed. Bhuiuu Kiirju 

Under these circunistances it is merely tieceasary to provide for j* 
the parties r^t^larly before the t^onrt, an the decisioii will tnereJy 
afiect tliem, viz., the plaintiff and defenibnt. It cannot affect 
Uhundeo Chum Itai. who is not a paKy to the suit, and mnat 
therefore be hi\ to seek his remedy by a regular suit. 

It is actHirdiijgly ordered, that the 8|)eoial appeal be bmiight 
rcpdarly on the tile; and this having bwii done, that, in confor¬ 
mity with tiie and so/f/mapie^, the det^ision of the 

prinnnal sudder ainecn he reversctl; that of t)ic suitder ainrcTj, as 
reganU possession of the contested lands, affirmed, an<l an regards 
the HwarfI of a portion of the crops, rcvcrse<l; and that both })ar- 
ties pay their a»sts in all the courts. 

REMARKS. 

Sec the case of Pratinath ChowdhuH. for sodf and minor ni*)*how 
Kashccnutli i'iiowilhuri, rerint ChiiiKlramuTn Ibni, gnurdiaii of 
Ihtdliarnohnji Ray, son of the late hrijmohnn Uiiy, and Easrl 
Khan I'erjftf/f the same rt^|iondeut, rc|H>rted at page 3*JS, Voliinjc 
V. of the Sadder Dowaniiy A Jaw hit Hcfioru. 


UAJAII MODE 




a » « a a 


MUSST. MAN KOONWUR and TKK K(X>NWl/H, 

(Uk^FKNDANTS,) UKKI^UN'DC.NTa. 


Petifiojf 0 / Rajah Afw/c A'flwwfl, o/iha WthMarrk IK14,ybr th€ 
oj" n Spinal Apptal, /mm a </cciaioo </ iht Adth^ 
iionaf Jm/pe 0 / ri7/oA lifkar, vhdtr dale the l‘i/A Decern- 
her IS-l'h nffirmiiuj that of Mahomed thruhiw^ Hadder Ameett 
of that dutricty under date \H Hepiember IH43. 


Messrs. Tuck.i:k» Reid, and BAaLOW*: 

Tuie suit w'os iustituteU by the petitioru r to recover a Wl/ince 
of rent, alleged to be due from the defendaota, and also to cancel 
a fHookurrurree lease, under winch they hdd the lands. The suit 
was laid at Company's rupees IU9-5-9a the aiuoutit haJotici* said to 
be due. 

The case was tried, is the httt by tlic audJer amcen, 

who gave a decree for a portion of the balance chuiucd» but dis¬ 
missed the claim, as respected the ajmiiiment of (ho mookurrurree 
lease, on the ground that a balance of rent was no legal groiiiul for 
doing so. An appeal.was preferred to (he^ditional judge, w ho 
constdering that the <)uestion of Mookurrurrtt might to be niquir- 
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liiifuh Modf ed into, actu&lly decided that it w&a a good ntookurrurree, and re- 
Nftnuu Sinftb mttDded the owe back to the audder*ameen, with orders to decide 
^ UftD accordingly, and to uonauit on the point of balance of rent, with 

reserration to the plaintiff to bw‘ separately for the aame. 

in puTsuimcc of these orders, the sudder ameen decided, as di* 
reeted, though protesting against the right of deciding according to 
his own judgineot being invaded. This second decision was affinn- 
ed on appcAt to the ad&iouAl judge. 

The Court consider the act of the additional judge, in dictating 
to the sudder amecn what decision he sbnld pass, as essentially 
vitiating the entire proceedings; nor can the Court sec any neces¬ 
sity for such proceedii^, as the drat decision of the sudder ameeii 
being in appeal before the additional judge, it was competent t«> 
that officer to dispose of thocasc himself in any manner he deen|ft 
cd proper. Under these circumstances, the Cou^ quash thgpHah(J|< 
of the proceedings in this I'A.se, and remand it to tbb 
will again refer it for trial to the sudder amcen, wlio wiH dtipaii 
of it accurdiug to his own judgment. 


IIAJAH LUKIIEE NAKAIN RAY, (PuMnnrv.) Appellant. 


May 5. 

ii^thst a pur- 

ly for having 

rii till' plaiTi- 
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that party a 
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t''d. 


MUDDEN MOllUN AmillC^llEE, AIISAN ALLAH 

KHAN, AKDOl'HKUS, (DeFKNDANTS,) KtSPONDRNrh. 

Ilfguhr .-ippeaf from o drtiMmh of tkn Priiinpal ^udiJrr 

of Mit/fiopurr. 

Messrs TvcKvat, Rkid, and Bahlow: 

The plaiutifT, on the 22d September 1840, brought this action 
against the defendant Muddeu Mohun, and Ahsan Allah, a 

I H>lice darogah, and others, for damages to the extout of ten 
ACS of rupees, allegii^ that Muddeu Moluiu, nn the t>th May 
1835, hau ffilsely charged him with dacoitee, and that the daro- 
gah had in violation of the magistrate’s order searched his house. 

The defendant, Muddeu Mtmun, answers, pl^ntiff is at enmity 
with him, because he b a moitear of Roodcr^araiu, who claimed 
to be adopted aon of Anundcraro Roy, on whose part be conduct¬ 
ed some cases against plaintiff in the civil court. Defendant 
stat^ be was absent from home on the night of the dacoifee ; but 
on hearing U returned, a^d in fab ^p(^tioQ befOTe the daro- 
goA cbai^d plaintiff an^others as hari^ hcen the originator 
and perpebatqrs ot iL , l^e also that the rf^cA's natural 
father and relatives ha^ ^^apprefaendcd.on smmr charges in 
other cases. 

tite principal suddi^ ameeo, ou the 14th June 1842, dimbs^ 
the suit, because the. r<pcA*a ^peal for redress to tlie comtnb- 
sioucr was rejected ^ because he md not trust to copbs of proceed- 
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in thtt /oujf^aret court ^ aud because he was of oiunion the Unjuli Luk- 
raiah liad uot in utiv way suffered in chara<^ter, in cousequcucc of Hco Naruin 
tiie clwrgc which had been preferred agaiust him. 

It is elearlv proved by tnc record that the defeoduntr Muddeu 
Molaui, (lid charge the plaintiff with t/tiroilee. Tlio magistrate, 
in lus proceedings of the 3d July relmed all flic parties 

chargi^d, and, being of opbuon that no tiuroitte had in fart oiYur^ 
red, caused it to be struck out of the list of offences re|HirtiHl. 

TJio duroffuh does not appear to liave exceede<l the |K»«cr witli 
which the police are invested in such casi's. The {daiiUiff has 
made of no mcasun^d terms in his plaint towards titc dcfciKb 
ant, and took no steps, it will l>e seen, to vimUrate his cliorncter 
for five or six years subse<|ticnt to the date of the defamafum, Ibr 
wiiich he now seeks com)Krnsatiim or daniagca to the amount of 
l(MHM)00 rupei^. It was inounibcut on llic drlWidant to weigh 
well llu* cir<ninstancTs under which hr UH>k up<m himself to 
eliui^e an iniuxvnt party with so lieioous an offence; and he is 
nol jnaliticMl in Imviug done so, snp|>osiiig the dtreoUtfe U> have 
ocmirrcHl, without rraKonahle grounds f<»r Ins Wlief of the plain- 
ritrs purtieipntiou in the eriioe. 

Alter du(^ eousiderution, the Court award 5(10 m}iaca damagt^s 
tviili costs proportionaidy agaiiisf the res|Kiiideiit, Miulden Miduni 
\dliikaree. Ilaindtrs suit against Ahsaii Allah is dismissed. 

;iiid liU costs are jiaynble hy plaintiff. 



UAM ('UlJllN DAS, eAi’HKH, (PlaINTI!•>',) Ai»io: 1.1.4NT, 

( All ITLR lUlOJK ANn RAM CNOOJE DAS, 

(D&FKNDANT8,) RehPON D1S.NT6. 

Uf^ulnr J/tffHtlfrom a decition of (kt Prineqial AWc/r/* Amref* 

of Cutfa<'k. 

Mr. Dick: 

The Appellant instituted this case, asserting his right to the 
gud/l^e of the muth Dukin Paris, dr|>rndeut ou Bal8bahe<\ layuig 
his suit ut Ra. 5,71,573*6'of which he had been deprived hy the 
proceedings of the local agents, acting under Ih'g^ilation XIX. of 
1810. The foundation of hU claim n sted on the succession to the 
superintendency of the mufh being heredita^, and therefore, he 
being eMn or pupil of the last moAvnt, and the person selected 
only a ffoorooinnse, or spiritual brother, he should have been pre- 
linrfed, and appointed aohuni. 'Flic reB|>ondent contended that he 
himself had been properly elected, that th^wappellont had been ex* 
eluded from the setei^'n on accomiC of misappropriation of the 

C >perty of the temple, and that the succession was not hereditary 
t elective. 


1^45. 
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Uam Churn 
hEi» fi.ChuUur 


The {irineipal suddor aiueeih di:v.'iriin^ th^ clectioa and uppoifit* 
ment ol’ n-spoiulent to the su|)crintciicioacy, proper and correct, 
rejected the clnini i>f ajtpellant and dismifst'd his suit. 

In the record of this case, the Court found nothing \^hic]i could 
shew wheU>er the mw/A in fpiention was hiTtnlitan’, or elective. 
They then^fon* sent for the record in the case of Mohunt Ihima 
Nooj Dus, derided on the 17 Uj Jnno IHIW, and rrjwrtcd in Vohnne 
VI. |)nge 2I‘2, Siiddcr Dewnnny lte[wrtft. Ut» perusal of the depo¬ 
sitions theri'hi taken by order of this Cemrt, of the 7 / 10 /nfrtts oi' the 
in (huiAck around Jn^miath, on this very p<»iut, it ap* 
pears that the mn/h or temph* in (|iu*ation in this rasi* is herrdh 
tnry, and that, in vntihjt of this class, a Hucrossor is usually nomi* 
Dated hy the uta^vHt during hU life-timc; if not, after his deatli, 
the diairiples, or and or spirttual herthrcn, 

asHcnihte, and wh'cl the eldest rhf>la, or disciple, if properly ipmU- 
lieil; otlnwise wane other of the (fooroftUtat^H^ or even 

t'hrfnn, of another If they cannot agree in their rhoiee, 

tlic riding power is appiksi to. who n>mnmn<ls an a»seirilily of 
vtohuntn to setert a pro|K*r piTson, whom he conhrms in the 
tpuhff^ or HUjH rinteoileney* 

In thia ease, the former mohunt appoiiitoil no sneressor. and in 
00 Dse(|nenee of si^veral ehninants starting up, com plaints were pre¬ 
ferred to the rs*gisier, the head ciul aiitlioritv in the distrul : and 
he, afier a reference to (he hrethieu of (he about the ap]>el- 

lant's (innlilieution fi>r the appointed hhn. The eomirds. 

sioner <if the province, who was vestal with the full powers rkftlic 
Sudiler Aduwlnt, cnnrtdled the whole of the registers pn»cerdiiigs, 
as illegal, and referred the rase to the loeal ap nts under llegnin- 
(ion Xl\, l8Mh The local agents, nllor exehuling the appellant 
oil aeroniit of his having niisapprupriated hy alienatiou property of 
the temple, during the time he hchlthe supcrintendeiiry under the 
sanction of the n^gistcr, direrted another assembly for seleciirm of 
n proper successor to the late mohvnt. The assembly elected the 
ri'Spoiident, and gave in detail their reasons for the same. The 
rc^spoudent was therefore appointed to the gudthe hy the local 
ngfiits. and the appointment con6rmed by the commissioner. Thus 
then all was <loiie according to established usage, aii<l the oalv 

i ioiiit for consideration is, whether the ap))ellant was justly and 
egally excluded from the selection by the local agents. 

It IS true, a.s ha.s been urged bv the appellant's pleaders, and 
apparent in the bytraMthn g^ven in t^e case of Rama Nooj Das above 
cited, that misappropriotioR is not specified as a disqualification In 
the ^ha$trf€i but the Ucgul^ion XIX. 1810, was enarted, and the 
li>cal agents ap]>ointe<l, expressly for the purpose of preventing mis- 
ajftpmprkation of the fMids and property of temples, and there¬ 
fore tlic local agents were I>ound to consider it a disqualification. 
51 icir dt'cisiou ou that point was not appealed from to the com- 
niissioner by the appellant; and indeed Us truth has been virtually 
adraitted hy his attempt to jastify it by siTnihr conduct of other 
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mokftH(9, hx\i\ even oi' the reapondeut himaelf. Their guilt, how¬ 
ever, o4Uhot prove his innocence. The ik)urt therefore coiifinn 
the dcclsioti of the principal sudder anu^en* and disniiaa the appeal 
with coats. 

NADIR C)()\ \1SSA rnOWDRAlN, widow or MOON- 
SIIEK IlKMAYK'rOOLAII. (Dk^k^dant,) Am’iculant, 

vers4fjf 

PR AN KOONWril lURMDNNKK, widow of DHUN PUT 
BABOO, AMI MOTfiKH OP RAM SOONDER BAB(X), 
AND N HELM A DUB HAK and otdfk iikir« op OtM). 
lUXM^KUSIiAD RAK, (Pi. a inti Ft's**) Uhkpondkntr. 

lit'ffv/ar .V/i/je##/ /roiH a r/eeMjo« o/ Mr. J. (jra«^ Judge of 

JHu/fgrjwrr, da led 'iSitk Mag IHIO. 

Mr. Tiii kkh : 

Tiha «nit uus iiibiitiitiHl on the IRtli September 1830 ^ and 
the plruiU seta fortli, that Dhiin Pnt Bnlxm, Ch>nroo|>ershad Rae. 
and UeiiiAyet-oolah, were joint propHeti»ra of Blrnmnu Koonda« 
Xe, hrteeii periiuuuahn^ pnrrhasef) bv them in the Hcngnl year 
1 'JOH, at A fiiihlic sale held for the recovery of arrears of Govern¬ 
ment revenue, 

TIml in the Bengal year 1210, the said three persona matk* a 
division aniini^sl them selves of the |iD)|M*rty into three ecpjal parts ; 
rliat 

Tin ike Khetnal tr)l to the lot of Dhiin Put BoIhk), 

Tlinke KJiass tulooks to the lot of GoooMi|KTshad Rac, and 
Tiioke IDianinn Kooiula to that of ll<*tiiayet-onUah ; 
and that the said Ihokea or diviaiona have ’been held in distinct 
and aeparute possession by each rcs|>fetivFly ever since. 

That at the time nf the division it was motuaJly agreed between 
the parties that, in the pveotof any of the tIinN* U’ing dispoasesaed 
of any portion of the lands appertaining to their respective diviaiona, 
the aIjoIc three should sue jointly for the n^eover^ of the same, 
and each bear an equal ?hare of cxjiciiaes; but. m the event of 
obtaining a dcrrec, the lauds recoveirvl, with the mej»»jc profits 
due thereon, should iK^long exehisividy to the )mrty fliapossessed. 

That inthevear 1223, one Itae Danish Mund disposa^^ased them 
of seventeen \ illagrs. That a suit for the nxxjvery of the same was 
instituted in the joint names of the fiartics, and the expenses 
defroyed by each, bliarc and share alike. 

That a decree was obudued for only eleven villages. These 
eleven vtllagca Appertained to the three tbgkea, thus t 
Thokc Khetnal—moiuahs Nodah—Preeagpoor Gowarah 
—Bishenuathpoor, and Jd of moiuah .\tla|wrah, 

Thokc Khaas talooks—mouialia Biirrnl—Da<lehborru1 
Jhael—Tippoorah, and ^d of rnnusah .Vtiaparah, ,. 4-^ 

Thoke Bnamnu Komda^niovuahs Ihirreeuathpoor— 
Dosadpoorah, and ^d of mouzah Attaj>arah. 2-^ 

C 2 


Ram Chun 
Dtup. Chuitnr 
Bhoje. 


ia4A, 

May 16. 

Properly 
having iHson 
citerns'd. may 
bi'cnmn iho 
Niihji'Ot of a 
fiviih suit be- 
(noon mem- 
1)1 •n of Iho 
BuiTOMful par¬ 
ty, for tho ad- 
JtHtinoru of 
their n*H|MT- 
tivo aharoa la 

it. 
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Nodiroon* 
fiiAHA Chow* 

drun V. Hmn 

Knonwur Bir- 
tiunnve. 


That the mesne profits on these eleven vUlages paid into 
court, afler deducting the nmetn* ex|»enses, amounted to Sicca 
rupees 7,3dl*H*2. 

That from the ameen’t accounts the said sum would be distri- 
butai)le, under tlie agreement above noticed* as follows: 

Thokc Khetnal, ..Sicca rupees 2938 5 6 2 

Thoke Khass talooks, . 3589 I 13 2 

I'hoke Hhamun Koondah, . 853 13 19 3 

Tliat this sum was paid by tlic court to the parties, share and 
share alike, because the plaint was a joint one. and the decree makes 
no mention of a division of interests amongst the parties in the mo- 
yvssiV. That by this distribution, the proprietors of Thoke Bhamun 
Koonda have received Skea rupees 1.606*3 more than their due, of 
which 8icoa rupees 477*1 U6-2, appertains to the proprietors of 
Thoke Khetnal, and Sicca rupees 1,128-7*13*2 to the proprietors 
of Thoke Khass talooks. 

Tlie present suit was therefore instituted by tlte proprietors of 
Thokes Khetnal and Khass talooks against those of Thoke Hharniui 
Koondah, to recover the said amount, with interest thereon from 
29th Maugh 1240 B. S. (the day on wliich the trani/af was paid 
to the |>arties by the court) to the date of institution of suit, being 
Sicca rupees 1,071*8*13, or together Sicca mpccs 2,68(M1*13, 
equivalent to Conqtaiiy's rupees 2,859*7. 

The case was not defended in the xiUaU court, and the judgi^ 
finding the plaint to be supported in all points, dccrci^d in full fur 
the plaintiffs on 29th May 1810. 

An n(q>eai liaviiig been prefcrre<l to the Court of Sudder Dewan* 
II Y Adaw hit, the case came first before Mr. Edward Lee Warner, 
who recorded his opinion on the 13th December 1841. Mr. Lee 
Warner proposed to reverse the decision of the lower court, on the 
grounds that the original suit made no mention of any distinctiuu 
of rights ai\d iuteresU among the parties, and that the decree award¬ 
ed the eleven villages, and the mesne profits due thereon, to the 
parties jointly, and further that tlie obj^ion mode at the time by 
theplaintifis to the distribution of the mesne profits in equal shares 
having been ovemded by the court, the matter could not now be 
the subject of a fresh suit. 

The case was next heard by Mr. J. F. M. Reid, who recorded 
his tminion on the 2d March 1843. Mr. Reid differed from 
hir. Lee Warner, and was for affirming the decree of tlie lower 
court. He observed tliat an order passed in execution of a decree, 
affecting the choie to be taken from one party and given to the 
other party, would clearly bar either of the parties bringing nn 
action to contest that point; but not so vrhen, as in the present 
instance, the dispute ifrose amongst the successful party as to the 
amount of their respective shares of that chose ; that the rights 
of the parties relatively was not the point at issue in the former 
snit-^*ousoquently,he was of opinion the present action would lie; 
and as the appellanrs vakeel, on being questioned, had nothing to 
uige against the correctness of the statement made by the plain* 
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liffs, Mr Reid affirmed the decree of the lower court, with costs NMcliroonnia- 
clmrgcable to the appeilatir, and direi'Uil the proceedinpi to be laid 

before a third judge. . , , wur Slrmuu- * 

The case came on before me, this day; and, observing that the niv. 
defendants had not H])|)CBrp<t in the lower court, I should have 
dismissed the a|>|H’al under the (Urculnr Urder of the 12th March 
IH41, had not the two judges above>inentunied omitted to notice 
the point, and had 1 not fiilW concurred with Mr. licid on the 
merits of the case, liml tlie court, when paying away the mesne 
profits, entertained the objeclioita of the phuntilfs and overruled 
tlicni afler investigation, then, it is my opinion, with retcrenee 
to ('onstruction No. 1129, tlated 9th Fehmary this action 
ecmtd not liave i>een nminlaincd; but the court n^fused to enter 
on the rpie»tion of tin* ndative rights of (he pnrtW, ohsiTving that 
the <lecree mude no distinction, and therefore die amount of mesne 
profits, must be paid to the parties jointly. The presi*ut action 
was based on a private agreement between (he pnrdes which bnnnd 
ilieni to MIC jointly, should one or mor<* Im» distnriM’d in pOHscsaioii, 
so rtint (he origitud suit was in strict ennfonnity with this agree* 
nieni, ami if hiixling in one |K)iiJ(, i( should be so in all. The 
appelkntn do not impugn (he eorri.*etuess of (be ae<*oimt givtm by 
t)ie res|K)iulents ; Init rest on the plea that (he ai'lion in not main* 
tniliable, the point having Imtii raised in (ho esecutiun of tlte 
original d(Tr(*e, mul then mermlcsf. 

I therefore, concurring in opinion with Mr. Reid, make absolute 
the order, alii rilling da* decision of (he lower ismrt, wilb r<»s(s 
elmigcalde to (lie apjadlaiits. 


MOOSIMAT SHAM A S^MfNDKRY, wuk ov R A Dll A- 
( HI UN SHIN, nmKvsKu. am. lillU KISIIWI K SKIN, 
(pLVI.^TH«^S,) A>*P*:LLAN'rK, 


MIIIZA AllMl'l) J.AN ANI> OTIIKHS, (Dkvkniiants.) 

Hlsponuks*! s. 

Spenuf Appet/f frfun a f/erixion /yf Mr. R, Jutiyr of 

iiarkrr^nttiff. 

Messrs. Dick, and Ctouoov : 

Tilt appellants state, tliot their ancestor obtained, from the 
zemrrndHrs of pfryvnaah Dnknii SlialAzponr, three tafookdarre 




.fu)y 2n. 


pottnhHf one in the year 11.*15, and twro in the year I Km, of ta- „f 

tookrh movzah Manikpoor and tnoyzakx Nf|i*amutpcK)r and others, liiratutiondocn 
That in 1171. a regular oetdciurnt agrceimnit wa.s entered into not apply to a 

cittirn m a i'*}- 

diictina of rent on ae**ouiU of diliivion, prefr'rml during iho eoimn of 
<liluviori; but if delayed bj^yotul 12 yjpir> after its vi'.^wion, i\n> claim would 
be barred. * 
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Muut Sha- 
na Soondery 
V. Mim Ah- 
fluid Jao. 


between the remeendars aud the tufookdar fur tlie above lands,— 
one condition of the setUemout being, that the lalookdar should 
receive an abatement of rent for land carried away by the river. 
That diluvion had taken place, to a great extent, from the year 
1230. That the appellants had applied, without success, for a 
suitable reduction of rent. Thai from die year 1233, land be- 
longiiig to mouxak Manikpoor, bad been appropriated by the 
Government, for the manufacture of salt,—the semeendarM re¬ 
ceiving a remission of revenue on account of the satne, but the 
tiilookdarM none front the stnteendarM. They accordingly brought 
the present suit, on the Ibth April 1839, to obtain a reduction of 
annual rent tg the extent of Company's rupees 3,698-2-5 gun- 
das, that being the ainuunl to which they were entitled, according 
to measurement. 

The respondents answered, that two separate causi^s of action 
bad been illegally included in the same suU; that no such settle- 
Rient agreement as that on which the Hj>pellAiits tounded their 
claim, had been entered into; and that as more than 16 years 
bad elapsed from the date when diluvaon is alleged to have com¬ 
menced, up to tlie date of action, the suit was bjirrvd by tho rule 
of limitation. 

On the 18th July IHIO, the princtpal sudder amceu, Chundcr 
Soekur Kai Chowdrv, decided that, with n^spci^t to the claim for 
remission on account of land appropriattsl fur the manufacture of 
salt, the plaiutiffs might sue separately. He disuiissed the claim 
for reduction of rent on account of diluvion, because he doubted 
the genuineness of the settlement founded on by the plaintifis; 
because he considert^l that at the decennial settlement the tahok- 
dart hod entered into a sett lenient with the zememdartt for their 
lands, at an invariable rent; aud because the suit was barre^d by 
the rule of limitation, more than 12 years having claji&cd f rom the 
date when diluvion commenced. 

Ou the I7tb November 1843, the judge confinned the above 
decree, confining hia confirmation, in the claim for reduction on 
account of diluvion, to the ground, that the claim was barred by 
the rule of limitation. 

A special appeal was admitted in this case by Mr. J. F. M. 
Reid, on the Gth July 1844, to try the point, wliethcr the rule of 
limitation applied. 

We are of opinion, that the rule of limitation has not been pro¬ 
perly applied in this case. Assuming, that an under tenant has, 
by the terms of his settlement, a claim to a reduction of rent, on 
account of dilurion. we think it would be a forced and unjust con¬ 
struction of the law of limitation, to require the under tenant to 
bring his suit within 12r years from the date when diluvion com¬ 
menced. The operation of diluvion is very uncertain. Sometimes 
it is very slow and gradual; at other times it is equally rapid. 
Sometimes, slow at first, it is apid sRerwards. It is absolutely 
necessary, therefore, to allow some latitude to a tenant whose 
lauds have suffered from the action of the river, in fixing the time 
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Mrhen he may think it proper, from tiie amount of los:» ifUstained, Muwt Sha- 
to bring aik action against hia If after dilution had 

entirely ceased, no claim for compensation were made for 12 years, 
that would be a ease, we conceive, in which the rule of limitation 
would itpplv. tlver'niling* then, the aliovc ground for dismissing 
the suit, and observing that the judgi* did not investigate the 
other points, wo rt^tum the case, that Che judge may re*^niit it 
on his hie, and after making the necassarj* inquiries, pass a suit¬ 
able decree. The judge will be careful in aiRiiig the principal sud- 
der amcen*s reasons for rejecting the alleged terms of settlement 
between the xeme^dan and the tatookdar iu ) 171i—those rea*- 
Muis appearing to us any thing but satisfactory. The price of the 
stampt )>aper on which the appeal was written will be relumed 
to the appellant. 

REMARKS. 

This judgment, it will be observed, only rules (hat a claim al¬ 
though delayed beyond twelve years, diluvion the while 
ingr would not be burred. The question remains whether the 
abatOTnent, if eUimrd for more than twelve years, would be allow¬ 
ed. It has already been decided that in an a<*tion for arrears of 
rent for twenty years, the plaintiff was eiititW ou proof to a 
<leeree for such period as was not barred by the law of hinitalioiia. 

Sec the case of Kadamoliun Ghose f^lmudrre eeeswe Rani Chand 
Mnstofee and others, 20th September ISM, reported ot page IH2 
of this volume. 


Sl MESUl R PANDER, KUTWAROO PANDKK, SOD- 
NATH CHOBEE, StJKRAJ CHOHEE, and HUNS CllO- 
BEE, (UcrENOANTM.) ApPtLl.ANTU, 

vtrtvs 

RAJAH GOPAL SCRN SING, oi« his okmisr, RAJAH 
OODIT PtRKAS SING, ina tsON, (Plaintiff,) 

Rksfonpent. 

App^at from a JefiJtion prrMefl by fAf Jiu/ye of ^kahahad, 

Mr. U'. S. jifpTfrndtr, May 21)^A IH42, a/frmitiff a decree of 
fAc Principal Sudder Jmeen. Munowur Ah, parted Sooember 
inrA IbdO. 

Mes^.rs. Rattray, TurKRR, and Barlow ; 

This suit was instituted by plaintiff, on the 2Kth Apnl 1833, ims, 

to recover from defendants possession of jnm/gaA Gheoreca, in -- 

peryvnnaA C'hounsah ; the farmer of the mansah (Sbeoumher) September 24. 
being dead, and he (plaintiff) having a right to what be claims as establish 
general proprietor of the oergHnnah. * clAim uqdvr 

^ ^ ^ ^ • R*'iOiUtion L 

179S, ic u iacQisbenV oo the claimaaF to prove his titla aa village lemindar 
of the loads fonsiag the frooad of adCioa. 
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Sumoshur 
PfthdM V, l{ft* 
jth Gopa! 
Surn Singh. 


I 

The statement of plaiuti/f waa, to the eHVet, that his ancestors 
had been the original proprietors of the whole perffunnah (of 
Chounsah) from which they were driven by rajah Bulwunt Sing; 
that iu 1189 Fuslee (1782,) they were restored by a mnnud from 
Mr. Hastings, in favor of his progenitor filiuggut Sing; that up 
to the present hour they receive malikanah from the Government; 
that the village in question was let in farm, to Sheoumber, in 
1197 Fuslee; that on his ^ath in 1237 F., he (plaintiff) pie* 
sen ted a petition to the collector, to liave the settlement niade 
with him, under the provisions of Clause .i, Section 3, Regula¬ 
tion 1. 179o; that Sukraj Chobee and others also applied, and 
the collector, without enquiring into his (plaintiiT s) rights, made 
the settlement with them, on the gronmJ of their names being 
recorded in the parf^na du/tffr ,* tliat dc'tViulunts had no docti* 
ments, but that the collector hud pleaded for thnn that docni- 
miMits could not have been preserved by them through such a 
length of time; but they assort |)OSseaHion in 1196 Fuslee, and 
tiaij they ever possessed any tit)e*d(^ds, they wouhl have been 
forthcoming; that the collector states, on the authority of^thc 
paroe/nr recfirds, that defendants were in possession tin cfminc/arjt 
from I1H2 to 1196 Fuslea; but these records bear no official 
bignatnre, and are full of erasures and alterations; that the time 
stated, too, is tliat of the forcible o(vu|ianey of the nijali of 
IWiiares, whose grants, if made, are invalid; that tlic name of 
My a (.'IioIhh', defendant’s ancTstor, appears both before and after 
119*1, iu the pareetM papers, without the addition of** z/miindar 
that in 1806, (1213 Fuslei*,) claims ut^^d by Furkn&ht Pander 
and Moliun Cliobec were rejecte<], beenuse they Inid nothing to 
produce in proof of a sentindaree riglit, and no appeal having 
been preferred, that rejection was hnu; that Section 1, Regula¬ 
tion I. 1796, does not apply to defendant’s case, as tlie collector 
has applied it, and furtlier, has reference to gemindurs dispos¬ 
sessed previously to 1st July 1776, (17th Assar 1182 Fuslee); 
that the collector admitted that his (plain tifT s) ancestors held the 
pergunuoli of Chounsali, ** gemindaree and rajpee,*' —why then 
does he refuse the settlemeat? that the collector states the zemin- 
daree tumtud of the 11 th Octol)or 1781, to have been granted 
solely on the vrgfe of Bhuggut Singh, who styled himself the 
old gemirtdar of perpunnah Cbounsah,” but that was the custom 
of the period, and possessed papers of an earlier date, granted 
by competent persons, to prove his right; that the collector states, 
t^iat had he possessed zetmndary rights in virtue of those docu¬ 
ments, the settlement would have been made with him from the 
first,—but this is refuted by Section 12. Regulation 11. 1795; 
that the collector uiges, that numerous villa^s have been settled 
permanently and temporarily, and sales public and private made 
with others, and that decrees have been passed in the courts in 
favor of many, without any objection bemg urged by plaint ifT s 
family,—but it it clear (hat the settlement of 1197 Fuslee, did 
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not affect proprietory ri^thts, ns may bo wn by Section 26, Re- 
pilfttion II. and his (plaintiff'*s) family were then deprived 
of ibeir rightful settlement only because the rajah of Benares did 
not choose to aclnnt them: this was affeiwards revoked however; 
and he now claims to succeed, on the death of the fanneri under 
Cduuse 5, Section 3, Urgnlation I. 1/95. 

Defendants, in answer to the ahoso, obsened, that the plain¬ 
tiffs eUin> to a general right to the >||io1e prrj/ttnftf/h^ fiirnished 
no competency to him to institute a suit fur ]»ossi»ssion of a spe¬ 
cific |>ortion of it *, that nether he nor his ancestors ever had any 
sucii right; if they had, why had they so long abstained from 
asserting it? many estates in the perp/fMAfrA had lioen perma¬ 
nently settled witli others, as proprietors, and arc daily being so 
settled, without any claim l>eing onjiosed by plaintiff. Dudor tbv 
l:iw of liniitatinn too, bis claim is oarred. llis stt/tauf/ docs not 
cD'iicr any propricton* right. What he states to have been grant- 
i*d as WHS not so. Bhuggiit Singh and Ju^ut Singh 

wMV in atteiulnucc on Mr. Hastings, and the grant whs for )>By, 
ns as may be shewn by the of 1 llh OcUibcr 

l/t^l and 16th Septeniher 17H;>, and hy various pa|>cnt filed* hy 
[ilaintifT liinisclf, The parmta tlvfttr was fonneo from aeconnls 
tiirnisheJ by the iiinier orders from the Board of 

Comniissioucrs; and if not attested, its documciiCn arc still held 
iu great lepiite, and are constantly nffcrrisl to in the eonrts, col- 
Ici'toi’utcs, iVe. Originally there wTre no erasure's or alterations: 
those which now appear, may he av*rihr<l to plaintiff, wlm falsi- 
ti *d the column milainiiig the names of the m that 

dcTciidants were moile to apjH*ar as t/omaMAf^As of plaintiff, or as 
fanners, pifuts, &c. Their names not ap|>eariiig in the ax'counts 
of <*verv year, is of no consequence; it is essential only in the 
u'ar of settlement. The decn*es of tlie Mimpoor court filed hy 
plaintiff, are of no 8er>*icc to his cause: tliey were struck off the 
file in default on their (defendants) part, which default arose 
from their subsequent knowledge, that the claim they bad made 
was not teuafde during the lifetime of the farmer. Ilegulations I. 
and ll. of 1795, were more in their favor, as village-senandars, 
tlian plBintiir s, as shewn bv a decree of the Sudder Court which 
was filed. When the settlements of 1202 Puslee, were made by 
(he resident, the village-zemindars were acknowleilgcd in numer¬ 
ous instances \ while, if plaintiflTa claim were gn^ he should 
have had the settlement of every estate in the perpunnnA, Tlie 
accounts referred to by plaintiff; of 1091 and 1112 Puslee, are 
altogether unworthy of credit, and there is no saving whence they 
come. The plaintiff states, that the rajah of Benares (Muhee- 
put Singh) prevented the settlement with hffn in 1197 and 1202: 
this is not credible: other perpunnoAs were settled for with plun- 
tiffs uncle, because he had purchased them; and hence R ap¬ 
pears, that, where there were villagc-zemindai;^ their claim to a 
settlement was paramount. 


Sume^itar 
Pandeo V. Ha- 
jah Go pul 
Sura Sin^. 
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Pltintiflr added, in reply, that the question to be detennined* 
was, which of the two, d^endants or himself, had the proprietory 
rig4it in this |>artteular village: he claimed nothing further. The 
rest was explanatory of documents before noted, or of facts and 
circumstances whicn will be found adverted to in the appeal pro* 
codings of the Sudder Court. 

The principal sudder ameen was of opinion, that no proprietoiy 
right hiul been estaiilished 1^ defendants; inasmuch as no depend- 
ance could be placed on the documents which they had produced 
or referred to, in {>roof of such right. On the other nand, he 
dfftned the evidence adduced by puuntiff to be conclusive in fkvor 
of his claim. furnishii^ proof of plaintifTs right, he adverted 
to u former decree, passed in his own court on the 2Gth February 
18,*J8, disposing of tW very question before him, when no such 
pveicnsions as those now urged, were advanced by defendants ; 
Hud cited the followiug documents as additional grounil for the 
judgment wliioh he considered the case to nail for, vis. 

jwrfffa/tttaA of Mr. IIa.stings. dated I Uh October 1781; 

\ proceeding of the Council, clatctl lUh April 1788; 

A proceeding of the resident of Ucnares. dated 27th July 1791; 
and 

A letter of Mr. Jonathan Duncan (the resident) dated 16th 
February l/SH. 


These were deemed to shew, tliat plaintiiTs family had origi¬ 
nally a proprietory right to the entire p^rpunnah ot Chounsah; 
that sueh right was a(*kuowlcdg<*d, and possession held under it, 
till rujiih Bulwunt Singh expelled them; that possession was re¬ 
stored to them in the person of Bhuggut Singh, plaintifTs paternal 
ancestor; and tliat as his descendant, and Iicir to the property 
enjoyed by him, plaintifTs title is clear, and must be upheld 
under Clauses 5 and 6, Section 3, Regulation 1. of 1795. 

A decree was passed in favor of plaintiff accordingly: and, in 
appeal to the judge, the same was affirmed, upon the same evi¬ 
dence as had induced the brat detnsion. 

A special appeal was then applied for; and admitted by tlie 
Sudder Court with reference to a judgment passed in 1803, in the 
case of rajah Pirtee Put, appellant, rer^ue Sheonath and others, 
respondents; in which on the 19th October, that year, it was 
determined that, in claims of this nature, the particular local 

a rietory right must be established,—the raf right, or that of 
paramount of the p^rpunnah^ being insufficient to uphold a 
cimm to actual possessimi of the soil. 

The Court observe, that pUintifT claims the estate of Gheo- 
reeah, principally with reference to a peneanek granted by Mr. 
Hastings to nis (plaintifTs) ancestor, Bbu^;ut Singh, in the year 
1781, and to certain proce^ngs of the then Government, which, 
as he assert^ itcogn^ed his claim by awarding to him ' wtsUkana,* 
which he still receives. He tiles a decisioD of the Stnider 
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waniiy Adftwlut of the 6th JeDuiiry 1829» by which the pkiiUifF 
in the suit was declared to have tlu^ right of settlement in a vil¬ 
lage in pevffunnak Kuntil, under circtunstonces similar to those of 
the present case; and another decision of the lower courts, nihnii- 
ed in the Sudder Court, December 26t]i 1K«$6, in which the plain- 
tiff obtained a settlement uf a village in perymitiah Choiinsnh, 
under a deed of gift from rajah Bhi^gnt 8inghj frtmi whici) he 
would infer Che latter, his ancestor, to have pusscised a proprie¬ 
tory right to the whole peryvaaoA. On exaniiiuition of this 
the Court find, that the r^aA, styling himself mnlik prryun^nh 
Chounsah, acknowledges the cxistencT of other village-zcinijnkrs 
in the said ptrg^nnahy to one of whom he makes a grant of a vil¬ 
lage which had always bi‘eii in his (the Titjtth'n) possession as a 
villagc-vtcniindAr; thereby clearly drawing a distinehuii iM^twccn 
his rights as wutik of ptrtj^tnuttk Chmnisah, and Ins rights as 
village-t^emiudar of the p^gMnmh. The pnrmaMt*h gnnited to 
Bhnggut 8iugh is evidently founde<l on a rt^pri'sentation fn>tn 
Jlhuggnt Singh, himself, to Mr. Ilusthigs. in which he iisMTts 
that perffuttnah Chounsah is Ins hereditnry ccM/znA/ry, from which 
he hus hci'fx misled hy rajah Bniwnnt f^ingh. Upon this, Mr. 
Hastings directs that he Ik* reinstated in the On 

n^feretice to the prorcedings of (he (iovernmnit alImJed to liy 
plaintiif, which have Wen fnnuHhed through tin* StTixlury's fitliec 
at the r(^(uest of the Cmirt, the C/cnirt 6nd tliat Bliii^nt 8iiigJi 
did not retain his jiosscssion lieyond a few w*(*eks; (lie r<tJ</A of 
Benares refusing to re(*ogTiise him. Mr. Ilaj^tmgs then ordered 
that a pconniary compensation sliould he allowed (o him, to thn 
extent of 11,000 ni]H*cs |>er annum; which was duly paid for a 
certain period. These pro«.*cedings snbse<|uen(ly canie under (he 
revision of the Government, by whom they were nrferrod to (he 
Home Authorities, as infringing on (he rights of the ra/ah of 
Benares: a recotnineiidation accompanied the referetn**', (hat, ad¬ 
verting to the services of Ilhuggut Singh, nml in defemire to Mr. 
Hostings, an allowance of .^>00 ni{ie(^ |mt tneiiscun should he |wid 
to the former by Government in lieu of that which, m jKiint of 
fact, was paid hy the rajah; the ainonnt hating been dehited to 
liiin by the resident, with whom rested the contnd of his atfairs. 

It has already been ruled by the G<»«rt, in a fin>e derided by 
Messrs, llarinpon and Colebrookc in 180.1, (the c-aac with refer¬ 
ence to which this appeal was ulmitted,) that to estahitsha claim 
under the law (Regulation I. 1795,) it was ineumhent on tha 
claimant to prove hit title as vnllagc-semindar of tlie lands fonit- 
ing the ground of action; all pretensions ba-sed merely on (he 
poasessinn of the dignity of lord paramount of the p^rgunnaky 
^ing inadmissible. Another tlecisimi hoWevrr, pMseti hy Messrs. 
Scaly and Turnbull in 1H29. is opposed to the principle laid down 
in the former. In the present invfance, the Court follow (he 
original precedent; deeming it (with rc*fc^ce to Section 12, 
Kegulation II. 1795,) more m confonnily with the law, and deci- 
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Sumefthar dedly more equitable towards those whose rights and interests 
are dewndent on their construction of it. 

J* In the case before them, the respoudent (pImntitF) has nothing 

to adduce beyond his preteusions as lord paramount of the per- 
</nnnaA of Chounsah: the Court therefore reject his claim, fouikd- 
ed on such pretensions, to the village of Gheoreeah, with costs 
payable by him in the three courts. 


bare bioi^b. 


HENRY CHRISTIAN, (Dkkbndant,) Appellant, 




1645. 

^(>vk>mbtT kO 
Anoetprov- 

cd in a (*niui- 
nul eonrl be* 
maiio the 
griiund of a 
civil acih»n, 
uvidi'ijct* oftor- 
cd in its 

proof vniwoi 
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JAMES PARKER, (Plaintiff,) Respondent. 

Spferial AppttAfnm « of Me Vrinc^paf Judder A^fietn of 

'iVMoof, Ali Kkan, paeW FcirHori/ I Kid, afirtn- 

iuf/ a decree pao$ed iy (he Judder Ameen, Sulamut silt Khan, 
Afcy 12M, IK43. 

Mr, Rattray : 

Tina suit was instituted by respondent, on the Gfh May iK4J, 
to recover from appidlant the sum of Company's rupees 570-11, 
the value of oerUiiii hidi9 and horns, with retenmeo to the follow¬ 
ing furls and circiunaUnces. 

iU's|iondent'8 servants had charged appillant and his servant h, 
before tUe magistrate, with having carried away from their mas¬ 
ter's fm*to^, by force, 200 hides, 150 horns, '2,Vmtiiinds of hkaree 
niimrk, (sulphate of soda,) 10 buffoloes, and dU rupees. The ac¬ 
cused di'iiied the cliam; but the magistrate, deeming the violence 
to bSjprovcd, nunishea them, without any recorded reference to 
the anioput or prouerty taken. At the conclusion of his final 
order disposing of the case, he says, * let the hides under charge 
of the court be given to the prosecutor (respondent) ou his re¬ 
ceipt, and let him be informed that, if he has any claim (at the 
remaining hides aud horns, he may sue for them in the civil 
court.’ Upou this, the present suit was instituted^ the whole 
of the items above enumerated. Appellant oppe^ the claim, 
praying to be permitted to call witnesses in disproof of it; plead¬ 
ing, at the same time, that respondent had evidently received 
bti'k some of the hides from the criminal court, but had never¬ 
theless sued for the entire number (200) originally stated to have 
been taken ftom him. 

The sudder amecu would not allow appellant’s witnesses to be 
summoned, on the ground that a negative could not thus be es¬ 
tablished; and, adjudging to respondent the value of the 200 
hides, reserved to appelant the right to sue, should he see fit, 
for the refund of the amount of as many as should be then proved 
to have been restored by the magistrate. 
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The tudder tmeen’s decree was affirmed, m appeal, by the Henry Chrii- 
rincipal sudder ameen; the latter observing, that, the aggression James 

Kving been proved in the criminal court, appellant could not 
legally claim a right to have his witnesses c^led and examined in 
the civil court. 

The above decision appearing to the Court to be both unjust 
and illegtil, the special appeal preferred against it was admitted, 
and the case has now cornc regularly on for rcvisal. With refer¬ 
ence to those points in the proccMings which the Court deem 
objectionable, \is. the refusal ttf summon appellant'a witnesses; 
tlie award of the value of the enUre number of hides in the faL*a 
of a judicial record of a portion having lH*en restored; and the 
order ct)m]>clling appellant to bring a fresh action to recover the 
value of those so restored; the Court hereby direct, that the 
decision passed and now appealed from, be annulled and of no 
effect; and that the ease be returned, to be retried upon iu 
merits, with a due observance, in the new irial, of the law and 
practice of the courts. 


MEERTINJAY SHAH and oTiieas, (Drpendants,) 

AuuaLLANTS, 

wr$HS 

DADOO GOPAL LAL TIIAKOOR, (P^aintifk,) 

Kksponoknt. 

Refftfhr jippeof front a dremon of (ht Prinripal Sudder dmeen 
ofZillah Packertjunpf^ Rat Ckunder SetKur CAowdAree. 

Messrs. Reid, Dtev, and Jackson : 

The plaintiff, respondent, in virtue of being the zumtendar, by 
purchase at auction sale for arrears of revenue, of N annas of the 
smteeMlarte in whicli the (alook in qufstioo ia aituated, sued to 
have it declmd invalid, and his right admitted to re-let the lands 
anew. The defendants, appellants, pleaded the right of ittemrar* 
dan, or taloohlart depeno^mt, not liable to enhancement of rent, 
and also pleaded I^se of time at a bar to the suit. 

Several under tenants (d the tafookdaro, on alleged permanent 
tenures, denominated howaladartf hkewiae appeared, and opposed 
their respective clmms to immunity. 

The principal sadder ameen, deeming the defence set up un¬ 
tenable, decreed the talook invalid, and the right of plains to 
make a new settlement, and he declared the right of Chondee 
Pershad Cbukurbuttee, who had purchase4f his Komala$, or per¬ 
manent tenures, from the defendauts, some months after this suit 
had been instituted, invalid, and liable to assessment anew. 

The defendants appealed to this Court, a%did Chundee Pur* 
shad, in a special case. 


1845. 


IJpeomber 3, 

The rule of 
limltaiion 
docM not Sf • 
ply Ui a 9M\t 
for an afljust- 
nent of rents. 
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Bsio and JAcicaoN; 

The decision of this case was postponed by Messrs. Reid^ Dick, 
and Gordon, at a previous sittii^ to consider the question whe« 
ther the claim of the sumeendar to assess the tenure of the de¬ 
fendants was barred by the fact of his not having brought his 
action withm 12 years; and the case was brought*on again this 
day. 

After mature deliberation, we are of opinion that the claim to 
assess, being a perpetually recuniug cause of action, cannot be 
barred b;^ the lapse of time, and that therefore the plaintiff was 
Justified in bringing this action. 

In regard to the claim of the defendants to hold their tenure 
as a taiook on a fixed rent, we concur with the principal sudder 
ameen in thinking that the evidence a<lduced by them is insuffi¬ 
cient to bear out their assertion that any such grant had ever 
Wen made to them. 

We see no reason to interfere with the settlement made, and 
consequently dismiss the appeal, tud confirm the derision of the 
principal sudder ameen. Tlie costs on the appeal are charged to 
the appellants. 

Mr. Dick: 

I hold tliat the law of limitation does apply, as a bar to this 
suit, which is a claim not merely to assess land liable to variable 
rent, but to cancel a fixed rent tenure, a dependant taiook. Un¬ 
der Section 49| Regulation VIII. 1793, uUmrardars (mookurru^ 
TtedarM) described in Section 19» who have held their lands for 
more than 12 years at a fixed rent, are not liable to be assessed 
with aiiy increase. The principle of the law of limitation and of 
prescription is, fundamentally, that if a right be not preferred 
within a certain period, it has been alienated, and foregone. If 
then the lumeendar did not, within 12 years from the time of the 
decennial settlement, avifl himself of his right to challenge the 
title of the utemrard(v^it was for^ne and lost, d fortiori, the 
succesMr of that mpUtndar, who stands exactly in the place he 
stood in lit tile decennial settlement, has foregone his r^;nt, if he 
permit 12 yean to elapse without pnferring u. In the present 
cw 23 years elapsed. Under ^use 2, Section 2, Regula¬ 
tion XIX. 1793, no claim to hold land exempt from tiie payment 
of revenue, which has been subjected to payment within 12 years 
fpm the d^ the claim is prneiTed, can be heard; and in jus¬ 
tice, the converse of the proposition must hold good. Under 
Clause 4, Section 3, B^folauon II. 1805, the le^lature has 
enacted only two exceptions to the law of limitation, and this is 
not one. In this coontiy, the elements of destruction of docu¬ 
ments^ proof are constant and numerous, and therefore the law 
of limitation should be strictly enforced here, if any where. The 
pnx^ of hariog possessed the tenure at a fixed Jumma 12 years 
previous to the aecennial settlement, would have been easy, and 
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e<}uiubly required, htd the claim to annul it been preferred when 
the law was enacted, and as the legislature doubtless contemplated. 
The poitah and receipts of rent paid during the previous 12 years 
would naturally have been at hand, and would at once have 
established the validity or otherwise of the tenure. Now, it would 
be next to a miracle to have them to produce, after a lapse of 
Dearly 50 years, aud most unjust to expect it. 1 may mrtlier 
add, in equity, that if the law be oot applied to such claim, a 
iumeendar hu every inducement to hold back, until the land is 
brought into the highest state of cultivation, and then to pounce 
upon it, when the holder of the tenure is Iea.st able to op]> 08 o his 
claim i and thus be deprive<l of the labor and expenditufe of gene¬ 
rations ! hi like manner, an auction pu^cliascr of a eumeendaree 
sold for arrears of revenue, cannot enhance the rent of tenures 
which have not been, and may not be proved liable to increase of 
assessment. Under Section i>l, ReguUUon VIII. 1793, he has 
the right to increase the rent of the tenure ** on proving tint he 
U entitled to enhance by a special custom, or by the conditions 
of the tenure, or by the holacr having received abatements of the 
Jumma.** The ontu prohnndi^ therefon% clearly rests on him. 
Again, the right of the original nroprieUir is preserved to him bv 
Regulation XP. 1822. The original proprietor hail this right, ^f 
the original projirietor ne^ectM to enfort^e his right within the 
period idloweu by law, he lost it; so the auction purchaser, his 
roc^ teiieH4, with much greater justice, inasmuch aa every suc- 
tiii^ing period creates a stronger presumption in favor of the 
tahoUar, or under tenant, from hia right not having been ques* 
tioned during so long a period, and in equity from his means of 
defending his right becoming daily more and more diminished. 
A correct decision iu this case is of the utmost importance. If 
the law of limitation of 12 years does not apply to claims of rv- 
tMendar$ to resume or enhance, so neither can the limitation of 
60 years apply to Government claims to resume. But by Clause 
2, Section 2, R^uladon II. 1805, no claim of Government, whe¬ 
ther for the assessment of land held exempt from the public reve« 
Due, i. e. to resume land not paying revenue, or for the recovery 
of arrears, or for any public nght whatever can be heard, beyond 
the period of 60 years from aim after the cause of action—conse- 

3 uently such a construction of the law, being a palpable contra- 
iction, must be erroneous. 

With respect to the validity of the tenure, I think excellent 
and sufficient proof to substantiate it baa been produced. There 
art deeds of sue and purchase of a portion of the tenure bearing 
date 1222 B. X. or 1815 A. D. These incontestahly prove the 
existence of the tenure at and before thaf time, 30 years ago! 
There is not a tittle of evidence, nay, not even a surmise, &tt 
the tenure was created between that time and the decennial set¬ 
tlement. Bot there are deeds, a marriage setfement, and ooe of 
allotment of property, in which the tenure is evidently mentioned. 
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Nwrtiryty and which prove its existence in 1178, B. JEi, The marriage set- 
O^r £ii*^ tlement is open to no suspicion, having been filed in a court of 
T^oor. anotW puipose, so far back as 1612, A. D. Thus, I con¬ 

ceive, the appellants have proved the existence of their tenure 
upwards of 70 years ago, in a manner few can ever hope to do, 
by a purely fortuitous, though most unexceptionable piece of 
evidence. 1 would therefore decree the appeal and reverse the 
decisi<m of the lower court. 

4 

REMARKS. 




The main question at issue in the above case having been re- 
ferred for the cousideration of the Court at laim, the following 
are the opinions which were recoeded on it by Messrs. Gordon, 
Tucker, and Rattray. 

Mr. Gordon.—** Tlie question for consideration, is, whether a 
suit brought by the purchaser of an estate, at a sale for arrears of 
revenue, aiul after the expiration of 12 years from the date of his 
urohase, to assess the lands of an under-tenant, at full rates, is 
rred by tlie rule of limitation alone, without reference to 'any 

[ »roof of right which the under-tenant msy set forth, to hold the 
ends at a fixed rent? Section 29 of fteguU^on XI. of 1622, 
an aucUon purchaser acquires all the rights which were possessed 
by the person, with whom the original scttlemeift was included, 
if then, wc would know, what, in the case supposed, the former 
enn do, we must ascertain, what were the powers of the latter. 
The pr6visions of the law, which relate to the rents of uiider- 
tcuures, are contained in Sections 46, 49 and .51 of Regula¬ 
tion VIII. of 1796. The first of these sectious enjoins the 
setnindar to enter into a settlement with his under-tenants, or 
talookdars as they arc called, at full, or progressive rents. Sec¬ 
tion 49 lays down the condiriona upon which the talooMar is 
entitled to hold tlie lands at a fixed rent. Those conditions are 
two. An increase of rent cannot be imposed, if the tafoo/edar 
shall have held the lauds at a fixed rent for 12 years, or for a 
shorter period than 12 years, if the rumeendar shall have entered 
into a contract not to increase the rent. Section 51 refers to a 
class of tenures, the rent of which cannot be increased, except 
under particular circumstances, which are enamerated. A good 
deal of discussion has arisen concerning the nature of the tenure 
tfiat is mentioned m this section. It cannot, in my opinion, 
refer to a tenure, only part of the lands of which has been brought 
into cultivation; nor can it mean a tenure in fuU cultivation, out 
one the lands of which are aasessed at a rate of rent neatly below 
that prevailing then in the per^unnah. Under eitner of these 
meanings, Sccriona 4& and 49 w^d be absolutely useless. The 
true construction, as it seems to me, of this Section, is, that the 
rent of a tenure in full cultiva^on, and assessed at the ordinary 
rate of rent then frtvaiVing in the neighbourhood, cannot be in¬ 
creased, except under the circumstances enumerated in the sec* 
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tion. This being the state of the law, with respect to under- Mi'crtlni^y 
tenures, at the time of the decennial settlement, let us suppose Shuh p.i^boo 
A, a sutneendar, brings a suit against B, a talcokdar, to increase 
his rent, though more than 12 years hail elapsed from tiie date 
of the decennial settlement. In such a case, what would it be 
necessary for B to prove to be exempted from an enbnucenicut 
of rent / If he could prove that his tenure was of the kind de¬ 
scribed under Section 49 as above noticed, A’s suit would be pro- 
}ierly dismissed. But if B could not prove that his tenure was 
of that kind, it would l>e incumbent on him, I conceive, to show, 
that the tenure existed at the date of the decennial settlement, 
and timt it was of the nature uf those desoriWd iii Section 5), as 
cx|)laiued by me. It would not lie enough that he shauM f)rovc, 
that for 12 years ho had not paid more than a certain rent; for 
the forbearaiun* uf the zvMt^endar, for tlie |>ast, to assess newly 
cultivated Imul, or his assessment of cnitivatoil land at an inade¬ 
quate rent could not bo a bar to his claim to assess at fnll rates 
fur the future, unless he liad come under a ixmlract not to assess 
at fuH rates. This view is supjiortcd by the prcd-tlcnt of Kliaja 
Neekoos Marcar rows Ram Lochnii tlliosc in volume HI. of 
the printed lleports, page 221. It follows, that the suit alluded 
to at the cntmucucemcnt of these remarks cannot be dismissed, 
solely on the ground uf the auction purchaser having delayed tbr 
more than 12 years to institute the suit/** 

Mr. Tucker.—1 concur with Mr. Gordon that a suit of this 
nature camiot be dismisse d on the law of UmiUtions alone. If 
so, Section 29, Regulation XI. 1S22, would b« a mere dereptiun 
lu enhance the value of landed property. If the Uniure be nut 
jirotectcd by the law of 1793, that is, if it were not held at a 
fixed rent for more than 12 years previous to the permanent set¬ 
tlement under Section 49, Regulation Vill., or, if it be not pro¬ 
tected by Clause 1 of Section 51, U is subject, at any time the 
sumeendar please to make the demand, to assessment at tlie y/cr- 
ffunntiA rates. This is clearly laid down in Section 3, Regula¬ 
tion XLIV. 1793, in n^ard to purcliitscrs at public sale. Mr. 

Dick seems to lay stress on the plaintiff, a purchaser at public 
&ale made for arrears of Gov'emment revenue, having allowcil 20 
years to elapse before bringing the suit. But it is not necessary 
111 every case for a purchaser to rest on his privileges as such. 

He has the rights of an ordin^ summdar by descent, or, 
private purchase, as well as his special privileges as auction 
purchaser; and it depends entirely on the nature of the tenure 
he wishes to re-assess, whether he should plead those ^privileges 
or not. That will be necessary only when the tenure may be 
held on such terms that> but for his being A auction purchaser, 
he could not touch it. I tlunk Mr. Dick has not correctly 
applied the rule laid down in Section 49. That section, as well 
as Section 51. relates to f<s/ooiU then m existed; and whenever 
the rights of znmeendan or tulookdarz in repVa to such talooh 
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maj be matter of dispute, the question ^1 be disposed of under 
the rules contained in those sections respectively—>and I repeat, 
that, if a tenure be found to be such as the zumeen4iar oi the 
time being might have re-^assessed, you make Section 29, Regula¬ 
tion XI. IH22, an impudent deception, if you bar ttic auction 
purchaser's right to do so now, merely under the law of limita¬ 
tions. The rent of land, liable by the tenure under which it in 
held to a variable assessment, is an annually recurring cause of 
action ; and it may as fairly be argued, that if 1 rent a house 
from month to month, and the proprietor allow me to continue to 
do so for twelve years, he cannot enhance the monthly rent. If 
the natures of the holding do not protect it from enhancement, no 
length of time can convey that which docs not belong to it/’ 

Mr. Ilattrav.—“ I have only these minutes before me; and 
they do not show on what tenure the occupant of the land holds 

r osscMMon i and without knowing this, it is difficult to say what 
is rights arc. 1 presume he w-aa tbund in possession by the sale- 
purchaser at the time of sale, 20 years ago,—and Ims been allow¬ 
ed In remain so since, undislnrlied till this deniand was made for 
enhancement of what he |)aid before. Rut he must have had a 
potta/i, or a something from the fonner mafik; and if this 
expressly stated terms, those terms must be abided by. I gather 
from what Mr. Dirk states, tliat he was considered a mokurrurret* 
dar at a fixf^d rent. If really so, 1 should say, i^othing could 
touch him (independently of the law of limitation) \ but if he 
stands only on his poueuion for 20 years, ami has nothing to 
show else, he is m/l protected against the demand now mode 
against him/* 
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RAIEE IIURREE KISHEN, Petitionkr. 

This was an appeal from an order of the judge of siUali Tir- 
hoot, dated 21st September IHd-li rejecting Ins petition to ^ave 
a suit of ilaja Piitiiee Mull against him thrown out, because 
former suits had been disposed of connected with the same cause 
of action. 

By the Court (Mr. Reid) : “The petitioner's pleas should be 
given in his answer to the plaint, not in a niiscellaneons petition; 
uiid the judge was quite right iu n^jcctiiig the application. 

Order accordingly. 


\U5. 

February 3. 
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the dismissal 
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RAM KARAIN BIIU^ITACIIARGE, Petitiokkr. 




1!iin8 was an npp<'al from an order of the judge of West 
IhinlwAn, dutcil 2i)i\x April IHH, refusing to allow I lie petitioner 
to appeal i/t foruui paviurrin from a decision passed tinder Claust^ 
•1, Section 3(1, Hegulatiou 11. IHIO. 

In a letter addressed to the Court in explaimtion, the judge as- 
signed as Ins reasons for rejecting the |H*titi<mer's apjilrcation, 
that he «qs not aware of any ]>recedent showing that suirli an 
appeal had ever het^n allowed, and that the li4*gultttions were sh 
lent on the subject. lie eunsiderod tlial tlic framers of Itc'guhition 
IJ. n[»parent]y did not contemplate such aimeaU, fur tliey 

fixed Llie sliuiiji duty at only one rupee, so as to adiiiit of Appenfs 
from nil classes;—and, although the Sadder Court hail subKe> 
queiitly, by Construction No. !^H7» inercaaed Uie value of the 
stamp, no instructions had been issiied regarding pauper appeals. 

Tiie judge's explanation was submitted for the opinion of hu 
colleagues by Mr, Kcid, together with the f<dlowing minute, 
wbieli he hiwl recorded:—•‘‘Clause 1, Si'ctioti 12, l^giilation 
XXViU. IHI-I, allows a pauper ap^ieol from every urigiiinl 
decision. The decision of the cnllcrtur is, to all intents and 
“ purpose's, an original decision ; therefore I conceive the oppoal 
“ may be licard in for mil paopcritl* 

The Court at large concurred with ^Ir. Rci<l, who accordingly 
passed orders reversing that of the tillali judge. 


February lu. 

Held (hat on 
n]))H.*al m ft^r^ 
m4 

niny by nry- 

fi'uiii 

tho of 

a eollcetor un* 
(lor 4, 

SiCtinll SO, 

ItfEidaduxi II. 
ISIU. 


14 


li 


REI^fAKKS. 


Tlic report of the collector, under Clau|e 6, Section .3(), Re> 
gulation Xf. 1819, on a ease referred hy a court of judicature, is 
“ a summary judgment,’* (see Circuit Order No. 95, dated 
August .10tU 18.H3,)—and differs from his “ 6nal judgment" 
under Clause 4, which is subject to on tppM to the civil court 
hy Clause 7 of the enactment cited. 
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SHEIKH HADEE ULLEIE ako others, Petitioners. 

This was an appeal from an order of the judge of Tirhoot, 
dated 6ih September 1843. 

A dispute regarding the boundary of mtnua Kungore, the pro¬ 
perty of the petitioners, and of mouga Kumtole, the property of 
Maha Rajah Chuttur Sing and Lal1a Durbarry Lalt had been 
pending in the /oujdarry court. With the concurrence of both 
parties, and according to the orders of the /oujdarry court, 
Karee Rawut ryoi and inhabitant of mouza Kungore, and Baluk 
Rawut lyot and inhabitant of ntcuza Kumtole, were nominated 
arbitrators. On the Ist Palgoon 1244 Fuslee, or 5th March 
1838, they decided the case, and forwarded a copy of their deci¬ 
sion to each party, and a third copy was forwaraed to the magis¬ 
trate. On their award being objected to, the magistrate ordered 
the peUtioners to file an apinication for its execution in the civil 
court; accordingly, the petitioners applied to the civil court, on 
which the opposite party filed objections gainst the award. The 
judge of the sillah court rejected the petitioners’ application^ and 
ordered the case to be struck off the file, in consequence of the 
depositions of the witnesses not having been taken on oath, and 
owing to the decision by the arbitrators being passed in the ab¬ 
sence of the parties, and the award being contrary to a former 
decision of the arbitrator Baluk Rawut, passed in another case. 

The petitioners, being dissatisfied with the above order, prefer¬ 
red an appeal to the Court of Sudder Dewanny Adawlut, when 
Mr. J. R. Hutchinson, on the 26th June 1838, reversed the order 
of the lower court, and cUrected that the award of the arbitrators 
should be carried into effect, provided there appeared no corrup¬ 
tion on their ports. 

I'he sillah judge, on the .5th January 1839, in execution of the 
above order, restored the case to its former number, and passed 
on order to the effect that Baluk Rawut, the arbitrator, in a for¬ 
mer case of dispute regardii^ boundaries, had, on the 6th Pous 
1236 Puslee, given an award in which lands now assigned to 
Kungore, were shown to belong to mouza Kumtole; moreover on 
calling for Baluk Rawut, he ^d not appear. Accordingly the 
judge, feeling satisfied of the arbitrators’ partiality, again rejected 
the petitioners* application for tbe execution of the award. 

Alterwards, the judge, being doubtful of his construction of the 
law (section 9, Regulation Xvi. 1793) referred to the Court to 
be allowed, if deemed proper, to review his judgment. His letter, 
dated 10th January 1839, was as follows. 

In referring to the rough draft of an order passed by me, on 
a case brought forward under Regulation VI. of 1813, and which 
was returned to this court by the orders of the late Mr. Hutchin¬ 
son, with a precept, dated the IStb July 1636, I find that I have 
possibly mistaken the intent of the order passed in the case, 
(which directed wfc to re-hear tbe suit, because evidence to cor¬ 
ruption or partiality had not been adduced,) and bavCi on the evi- 
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dtnce alone of two contradictory awards, by the same arbitrator 
Baluk Rawut, ruled that partiality was established, without going 
into extraneous evidence; but, to avoid error or tnueonsfruciion, 
I now beg to lay the papers before the Court, and to solicit per¬ 
mission to review this last order of nine of the 5th instant, if the 
Court should still consider that it is absolutely and indispensably 
necessary to require the testimony of two witnesses to prove such 
a point as partiality io an arbitrator, when two of the same arbi¬ 
trators' awards are on record, the one contradicting the other, and 
declaring the same lands to belong first to one and then to the other 
village. My own opinion is tliat the awards themselves, and the 
maps or plans, are the best testa of this fact, and that partiality 
may well be held established, in one of the instances, when these 
are found to differ. Indeed, I should say they were the best proofs; 
for, without absolute proof of corruption, and receipt of money, 
this partiality could never so well be established, for it must rest 
a secret in the party's own breast; and I also consider that the 
law, as to witnesses, in Section 9, Regulation XVI. of 1793, has 
reference to corntptioti alone, the other hardly being so suscepti¬ 
ble of proof by tiic testimony of witnesses. Still I would waive 
such opinion in deference to the Court, should they put a dilTer- 
ent construction on the intent of this law, as to the inJispensa- 
bility of proof by witnesses of partiality, and therefore request 
thoir orders or sanction to review my decision of the 5th instant.’* 
On the 1st November following, the Court at large sanctioned 
a review of judgment; hut declared the evidence of witnesses to 
l>e unnecessary to prove corruption and partiality if they could be 
otherwise established. At the same time the judge's attention 
was directed to the Circular Order No. 51, dated 24 th February 
1616. Accordingly the case was restored to its original number 
in tlie sillah court, and without taking the evidence of witnesses 
regarding bribery and partiality on the part of the arbitrators, the 
silVh juo^, for the same reasons as before, on the 6th Septem¬ 
ber 1843, suspended the execution of the award of the arbitrators, 
and ordered the case to be struck off the file. Upon a}>pcal pre¬ 
ferred by the petitioners, the Sudder Court conhrmed the ziJlah 
judge's order. 


GUNSA RAM DOBEU and others. Petitioners, 1^45. 

The collector of ullah Shahabad instituted a suit to recover February Is. 
from petitioners (defentlants) Rs. 6494-7-4^, waaailat for mou- HM that 
tas Jugdeespore and Luhna Domree, perffunnaM Bojepoor, a the S day** 
maa/ee mehat. The principal sudder vneen, Moolvee Syud ^uir- 

Munowur Ali Khan, on the 8th December 1843, pMsed a decree 
in favor of Government, in the absence of the petitioners. They proeeadings 

(0 be recorded uf>der 8eci. 10, Heg. XXVI. lau. must be repeated, if the 
paniee to a »oit beallonvd io 6W ai^ plesdinj^ eubtequeaiJy to the above 
prorisiont of the laa bamg been voce already stteodod to. 
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coTisecmently, on tlio 7th March 1844, preferred a summary 
appeal to the S udder Dewanny Adavlut. 

As it did not appear from the principal sudder ameen's deci¬ 
sion that he had proceeded regularly, he was called upon for an 
explanation. From his explanation, dated the 19th April 1844, 
it appeared that due notices having hecn issued, calling on the 
defendants to appear, the usual 8 £ys* notice was issued on the 
7th August 1813; and, on the 2dth August 1843, the toohaca- 
ree required by Section 10, Regulation XXVI. 18)4, was record¬ 
ed. On the 29th August the defendants appeared and filed their 
answer. On the 31st August, plaintiff was required to file his 
reply, which he did on the ‘20th November.* After 10 tlays, 
i. c. on the 8th December 1843, the case was brought forward, 
and, the defendants not being present, no rejoinder nor proofs 
were demandeil from them. The principal sudder am eon did not 
think the issue of a fresh notice necessary, hut decided the cose 
on that date in favor of the plaintiff. 

By the <^uK (Mr. Reid): I am of opinion that the notice 
under Section 12, and the roofxttQTHt of the 28th August hS43, 
under Section 10, Regulation XXVI. 1814, must be considered 
ns nullified by the permission to the defendant^ to answer anil the 
plaintiff to rea]>ond; and that on the reply of the collector licing 
filed a proper period should have been nlfowcd to the defendants 
to file their rejoinder; and, on the expiration thereof, the 8 days’ 
notice should have issued; an<), after the expiration of that term, 
a fresh roohacarte written under Section 10, Regulatinu XXVI. 
1814; and that that not having been done, the decision of the 

i irincipal sudder ameen must be considered as defective. 1 there- 
nre, under Clause 2, Section 2, Regulation IX. 1831, annul the 
decision of the principal sudder ameen, and enjoin him to restore 
the case to the file, and proceed to try it in the mamicr above 
indicated.’* 

RALEE SIIUNKER BUXEE and others, Petitioners. 

This was an appeal from an order of the judge of zillah Back- 
rrgunge, dated 14 th December 1844, dismissing their appeal 
against a decision of the principal sudder amceu in favor of 
Brij Kishore Scin and others. The appeal had been thrown out 
ill consequence of the lapse of six weeks, after the death of Mr. 
K. Vauglian. receiver of the Supreme Court, one of the defendants, 
without any appUcatUm to have notice served u|)oii his successor. 

By the Court (Mr. Reid): ** I do not consider this a sufficient 
reason for throwing out the case. The receiver's office still 
coiirinued, and 1 hold-it unnecessary to issue any notice. If the 
official individual die, it is the duty of the successor to* attend 
and carry on coses in which be b officially conctnied.” 

The judo's order was accordingly reversed. 

\ 

* The period of ds weeks was exceeded oo sccouot of the iatervontioD 
of ike DuMvrsk hokdeys. 
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DISIIEN SOONDIIREE DIBEA, Petitioner. 

This was an appeal from an order of the atlilition&I prii)ci|ml 
sudder ameenof 2-1-Pergimnahs, dated 2d April 1845, tli rowing out 
her suit against Ca^ee Gholam Ghyasooddecn and others, because, 
aRer filing one supplementary plmut to include Thokonr Dos Kai 
and others, amotkgst the defendants, which w*iis allowed, slie filed A 
second one to add the name of Uain Rai to tlu'ir iiuinbiT. 

The Court (Mr. Reid): “ The rcgnlationsdonot lay down non* 
suit as a penalty for giring in a supplementary plaint. The court 
should have merely rejected it, and tried the ease ns hetwoen the 

r parties prosiUit, leaving the iilaintifT to suffer tho couscipiciices of 
icr negh^t in not naming all the defendants at the proper time,*’ 
Order reversed. 


iS4n. 


April 31 . 
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a sG(*oo<i Slip* 
plemontary 
plaint, aU 
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A. II. ARUATOOX, Petitioner. 

Timr was an appeal front an order of the principal siiddcr 
ATniTU of Dacca, dated ilOlh Dt'ccmber 1814, wdto refused to issue 
a warrant of am st against 1), F. M. Bcglar, under Section 4, Re¬ 
gulation IL IHOti, considering himself ]m*rlmhHJ fnmi iloiiig so 
hy Construction 888, as the defendant had pnH*(*<*ded tot.'nleutta, 
ntul was no longiT within the jnrisdiefioii of the Dacca niurt. 

11V the Court (.Mr. Reid): If the defendant wn.s within the juris¬ 
diction at tlje tirrre the prcNTSs was first n sorlisl to, (he prini4|ia] 
sndder anicen will issue liis warrant to the sheriff to arrest him,*' 

Order acconlingly. 


i84r). 
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tHua, thken 
Dili lignin ML a 

pcTMOTi 

wiiliin Ibn Ju- 

riMlirlioTi Ilf 

tW roiirt 
iMMiriiig it.moy 
bo Noru‘d on 
hiailnyoitd it. 


BYJNATII BOSE, Petitionkr, 

This was an appeal from so mueli of an order of the offieinling 23. 

judge uf •24-Pcrgiiunahs, dated 4th July 18j;i, as Hummarily de- Kifjhtof 
dared the will of one Gopeenath Bow% v/Utrsv dt^ath occurrecl on 
the l*2th April 1842, produced by his widow lyniupcx>rna, on the a 

9th March lH4.'h to bo proved. summary 

Her statement, on Uie occasion, was, that ber dcrca.*ied bus- matim r, c*- 
band liad, during his illness, on l/th Plialgoon 1248, correspond* viv 
ing with ‘27th Febniary 1842, caeenfed a will that his widow 
should adopt a son, and that she should havcj {lossession of his ja 4 i,or whftR 
estate as guardian. He subsequently died; she therefore prayed ihe hrimof 
that proof of the above might be taken. docoaMd psr- 

The petitioner, who was paternal uncle of the deceased, staled, . 

in opjiosition to her claim, that Ihc will produced by her was ^ 
forged ; that his nephew had committed suicide by shooting him* 

Bctfi that he had made no will; and that the widow’s appli¬ 
cation to the court, not haring been preferred within six months 
of her husbaud’a decease, Act XIX. 1841 <ftuld not f>c put in 
force. 
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The officiating judge considered the will to be proved by the 
evidence of the witnesses; but, declining to pass any order upon 
it summarily, he rect^ised the widow as representative of ner 
ticceasrd husband without reference to it. As he considered the 
case to have no connection with Section Id, Act XIX. 1841, the 
plea of the uncle, founded thereupon, was declared inadmissible. 

Tlie present petition was an apped to the S udder Dewanny 
Adawlut, obicctnig to the will having been summarily declared 
to be proved. 

On the »30th October 1843, the case was token up by Mr. 
Reid, who, with reference to the provisions of Regulation V. of 
1799, which requires a regular suit to lie instituted on occasions 
of disputed succi'ssion, and to the officiating judge's declaration 
that Act XIX. of 1841, had nothing to do with the case, called 
upon him to explain under what reg^ilation the heirship of Uma- 

C oma to the dcMrcasod had lieen tried, and she had been made 
1 represenUtive; and why the will was summarily pronounced 
to Ik* proved. 

In reply, the officiating judge, on December 2d 1843, repre¬ 
sented his onlcr to l>c founded on no regulation, hut on the prw;- 
tic*c prevailing in the silloh, as ascertained from the officers and 
pleaders of the court. 

By the <’ourt(Mr. Reid): ** 1 am of opinion that such practice 
is highly irregular; and that the judge should be tlirrotcd not 
to interfere with anv cases of succession, except summarily un¬ 
der Acts XIX. and XX. of 1841, or when a regular suit is 
instituted under Regulation V. 1799.** 

The Court at large, concurring with Mr. Ueid, with the proviso 
that tlic question of hrirs to deceased parties to suits might be 
summarily entertained, the order of the officiating judge, dated 
4 th July 1843, was reversed, and the enquiry into the validity of 
the will was declared to be null and void. 



A. H. ARRATOON, Petitioner. 

Tuts was an appeal from an order of the principal sadder 
ameen of Dacca, dated 25tli February 184fi, allowing D, F. M. 
Beglar to appeal by raiefi and file an answer, although he had 
not given security /or his ^pearance under Regulation II. 1806. 

By the Court (Mr. Reid) : ** There is nothing in Regulation 11. 
1806, to prevent a pvtv from appearing by vakeel; but, if 
a party, failing to funus^ security when called upon, can file 
his answer and defeqd the suit, it would altogether set aside and 
nullify the whole process. The principal sudder ameen will 
not therefore act upon the answer, until the defendant give 
security or deliver himself up." 

Order accordingly. 
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SUPERINTENDENT OF SALT CHOREES OF 
BULLOOAH, Petitionkr. 

This was au appeal from an order of the judge of Chittagong* 
dated 16th September lH-13, refusing to issue process under Soo 
tion 29, Act XXIX. to realise a fine imposed exparte upon 
certain individuals for chur-scraplng. 

Certain parties residing in the neighbourhood of the salt churs 
abandoned bv the agency, were in the habit (as stated by the su¬ 
perintendent) of scraping the churs and eairying off the mud to ma> 
nufocturc salt, The preventive peons stated this on oath tu the 
superintendent, who summoned the parties to defend themselves i 
this they omitted to do*—and he then proceeded, at'eording to 
law, to try the complaint of his emissaries* and fiuod the panics 
for chur-scniumg. As the ju^e considered chur'^raping to have 
been declareu to be no infraction of the salt laws by the Construe- 
tion of the Court No. 1211, dated 10th May IH39, he looked 
upon the warrant of the superintendent to be in excess of his 
authority, and as such did not deem it incumbent on him to give 
it effect. 

On appeal to the Sudder Dewanny Adawlut, the Court (Messrs. 
Rattray, Reid, and Dirk) ruled that the civil courts cannot corry 
into execution orders of a salt agent, which have been determined 
to he illegal. 

Appeal rejected. 

KIJMMUL KISHOKE GOII, Petitionbr. 

This was nu appeal from an order of the judge of zillah Hack- 
ergungc, dated 3d March dismissing tne petitioner's appeal 

against the decision of the |)riiici|)al sudder uncTn, in a case in 
wliich he had sued Kalochand Race end others for defamation. 

The judge had dismissed the apjiea], lM»ciiuse the |>etitioiier hwl 
not proved who were the heirs of two uf the defendants deceased. 
Notice to them generally to attend had however been issued by 
him. 

By the Court (Mr. Reid): **The petitioner did all that was 
** required from him. I therefore reverse the judge's order and 

direct the restoration of the appeal to the file.*’ 

Ordered accordingly. 

BAMUN DAS MOOKURJEE and others, Petitioners. 

Tats was an appeal from an onler of the principal sudder 
aaneen of Nuddea, dated 2d October 

The petitioners were defendants in a c.%se, instituted against 
them by Tariiice ati<u Scamunee Debia, for the recovery of the 
property of her deceased husband Chunder Bhoosun Mookuijee, 
w'hich the defendants alleged he hod given ^ will to Mothora- 
nath Mookurjee, hit son by adoption, of whom Bamun Das, the 
father, was, by the will, co&stitutcd the g:uardiao. 


1845. 

May 12. 

The civil 
courts camiut 
be expected to 
execute 
uwonla wliich 
they coiukler 
iUegal. 


1845 . 

Juno 2, 

The iaHuoof 
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or reH|xindent, 

teiHl. and not 
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184.^ 

July 3. 

If tho exis¬ 
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Mt.'). 


Au^iimI 12. 

Divt ullow- 
anrcfor ii 
(tcbuir, ciintUv 
imI till ni*(*4)uut 
of SfllTttl tlo- 
tTct'H (ibuiiiivd 
ApiinH( film 
Uy one* rrt'd<- 
tor» ncetJ not 
lie dopoHittid 

in vftch CUM. 


The plaintifl*, whose action was brought to contest the will, had 
applied to the principal sudder mneen to demand security from 
the defendants under Section 4, Kegulation V. 171I9, and her 
a/iplication being complied witli, the present appeal was preferred 
to the 8udder Dewanny Adawlut. 

Dy the Court (present Messrs. Tucker, Reid, and Barlow): 
** Alter full consideration the Court are of opinion tliat, with 
reference to Section 4, Kegiilatioii V. 1 799, if the existence of 
the will be disputed by the heirs, the case must be considered as 
one of on intestate, and dealt with accordingly." 

Thu order of the principal siuldcr atiieen, calling for securitv* 
was therefore confirmed!; but, as the defendants had urgi*d that 
the vnlno of the property had lM*cn oi*er«stat(sl by the plainti A', 
the principal sudder aincen was diixTted to decide upon its value, 
and then to demand st^urity to that aniount. 


SUDDKR BOARD OP REVENUE, Petitionkr. ^ 

Tiik judge of Dinagepore, on a ix'ferrnci* from the commission¬ 
er of the Hhiignlpon^ Division, to know whether, in the event of a 
plniutifT s applying for the execution of two or more decrees 
against the }iersoii of an individual defendant, it was necessary to 
deposit the pri*scnl»c<l aniount of diet nllow'aiicc for the defendant's 
mainU^nonce in ewh casts replied that the ileposit prescribed in 
Section 2, Regulutiim VI. IK^d, was necessary in*each ease, 
whatever nunilier of decni*9 there might Iw against the debtor; 
but that, when confined, he would not In* entitleil to any mom 
than if then* had been oiilv one dei*n*c against liitii. 

Tills opinion was brougfit to the notice of the Sudder Dew'anny 
Adaw'hit, in the course of an appeal, prefern*d from an order 
of the Judge, datixl 3d Jamian' IK 14, by which he had directed 
the Govenimeiit pleader to pay the fttfMana of two (koiis, to 
execute two diderent decrees against the sime person. 

After a reference to the jiwlge, tlie Court (}>re8cnt Messrs. 
Rattray, Reid, and Dick) infonnetl him that lufiuLttnn is intended 
for the remuneration of the pfo<fo for seizing a person; and that, 
if there be two warrants against the same debtor, one fuf/ftbfiMa is 
suttieieut. Nor is there any reason why, if a process of arrest is 
to bo issued against a debtor on ten di Ac rent decrees, more sub¬ 
sistence money should be deposited than would be necessary 
if there were but one decree: since the deposits being made 
monthly, in advance, the debtor could not obtain liis release 
by merely satisfying one decree, but would be detuned in jail till 
he bad liquidate the whole of the several sums decreed against 
him-^the creditor not failiugalways to lodge diet money in proper 
time. 

The judge's oi4er Ap{>caled agaiast, was, at the same time, 
reversed. 
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BOARD OF CUSTOMS, SALT, AND OPIUM, Petitioners. 

The following construcUon of Section 110, Regulation X. 1819, 
arose out of an appeal from an order of the judge of Tippcrah, 
dated July 3d, 1643, throwing out certain cases of execution of 
(ii^rees against ]>ersona convicted of offences agunst the salt 
laws. 

The principle of Section 110, Regulation X. 1619, was held to 
he that imprisonment can only be awarded in commutation of 
hue. When therefore a party has sufferod the full period of 
imprisonment, adjudged for non-payment of fine, or an order is 
passed for imprisoning him, all proceedings against his properly 
for the realiiation of ^e amount should cease. But if the judge, 
agreeably to the request of the salt i^nt, proceeds to attach 
|>ro|>ertY, witli a view to realization of the fine, he cannot simiiU 
taneously pass an order for the coniinemeut of the party. In the 
Invent, however, of his not being able to realize the fine imposed 
in full, he may confine the party for the entire period of imprison- 
inent in commutation. 


1845. 


AogiiHt la. 

The princi¬ 
ple of Section 
110, IU*Ruls- 
tion X. 1BI9, 
is tliat impri¬ 
sonment can 
cniy bo awnr- 
detf incommu- 
tutitm of fine. 


BIIOBUN MYE DEBEEA CIIOWDRYN, PrTiTioNKtt. 

This was an a])peal from an order of the principal siiilder 
ameen of M3rmen5ing, dated Wth July 184r», in the case of lias 
Bcharee Koor rern/s the petitioner, requiring her to produce the 
wit nesses named by the plaintiff, who were said to be the jietition- 
iVs own sen’aiits. 

By tite Court (present Mr. Reid) ; “ The prinripaJ sudder 

amcen has no authority to |>ass such an order. If tlie plaintiff 
find difficulty in gettiikg the subjHcnas served on his witnesses, 
he must exert greater activity.*’ 

Order reversed. 


1845. 

brpe. 

A parry to 
an AC lion cau- 
not bo cAnid 
upon mpiint 
out the wit- 
ncsacs namrd 
by ifjo cippu- 
cntoaule. 


BUNWAREE LALL, Petitioner. 

This was an appeal from a decision of the prmripal sudder 
amcen of Tirhoot, elated 22d July dismissing, on defanlt, 

his*suit against Ajodya Pershad Nurayun Sing and llaroncc lUm, 
to set aside a deed of sale. The “answer** of llaronee Ram had 
ha n filed on the l/th February, and that of Ajodya Pershad Nu¬ 
rayun Sing on the I8th March 184.^>. The “re|^'’ of the plain- 
ti^ to both was presented on the 21st April. The defenoants, 
after the case been allowed to go on far some time, claimed 
and obtiuned its dismissal on default, in consequence of the answer 
of Haroonee Ram not having been replied to within six weeks after 
it was filed. * 

An appeal ag^st the order to such effect was thereupon pre¬ 
ferred to the Sudder Dewanny Adawlut. 

the date of iu preseotatioa •, Aberwist be will iocur 
difiiuli. 


te4&. 


Sept. 23. 
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By the Court (present Mr. Reid): The petitioner pleads that 
he watted till the answer of Ajodya Persliad Nurayun should be 
filed. This is not a anfilident excuse. Had he wished to await the 
filing of that answer, he should have petitioned the court for more 
time.*’ 

Petition rejected. 


184S* 

Novr. 17. 

ir security 
for uohU bvfle* 
iiiancjwl from 
au upp(«llunt 
hy a court of 
Repeal in its 
diNcri'tion un- 
<l<*r Act IlL 
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ROUS for the 
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GOURMOIIUN SHAW, Petitioner. 

This was an appeal from two orders of the judge of Mymensing, 
dated IfilU August and 4th September 184.^), throwing out the 
{>etitioner*a appeal from the decision of the sudder ameen, in default 
of fun list ling security for costs. 

By the Court (pn*sent Mr. Reid): “The judge, unless special 
cause to the contrary existed, should have exercised, under Act HI. 
IHdfi, his discretion in dis)HM)sing with security for costs, and 
ought not to have rejected the appeal. No special cause for the 
iletnand of security 4br costs having been recorded, the judge will 
restore the appeal to the file.*' 

Urder reversed. 


18>I5. 


No VP. 24. 

If G«ivcm* 
mcni bo a co< 
di^fondant in a 
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MUSST. EMAM BANDEE, Petitioner. 

This was an apfieal from a decision of the principal sudder 
ameen of Tirhoot, dated 211th July 1H4;1, throwing out her action 
against Musst. Burkutoonissa and Govenunent. (or Co.'s rupees 
33,4 68-5*(>*8, because more than sLx weeks had elapsed between 
the filing of the answer of Musst. Burkutoonisso, one of the dc-, 
fendonts, and the petitioner’s replication thereto—although six 
weeks had not elapsed since the collector hail put in his answer. 

On appeal to the Sudder Dewanny Adawlut, the case was brought 
before Mr. Reid, who laid the following minute before his colleagues 
for their opinion. 

“On the 2!Jth July 1845, Neamut Ali, the principal sudder 
ameen of Tirhoot, threw out this case under Act XXIX. of 1841, 
because more than six weeks had elapsed between the filing of the 
answer of Barkutoonissa (on 7th June 1844,) and the filing of the 
jnvab oofjuwab (on l/th June 1845.) It was not till the 2d 
June 1845, that the petirion of plaint (which the commissioner 
hod requested to see in originai) was returned by that officer; 
and, on the 30th June 1845, the Goremment pleader put in a 
petition by way of answer. The object of the reference to the 
revenue autbonties, under Regulation II. 1814, is to afford Go¬ 
vernment an opporriinity, after the necessafy enquiries, of ordering 
plaintifi^s demand to be satisfied, if they tnink it just, or leaving 
him to prosecute his claim according to law, should they doubt or 
not acknowledge the justice of the demand. Till therefore the 
revenue authorities bare given thdr final reply, as required by 
Clause 4, Section 3, R^uUtion 11. 1814, the suit cannot, in my 
opinion, be cimiidered as/oma/Zy imtiMed. Till this was done 
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in the present cftse> there seems to me to have been no necessitv 
for the pUintifl* to have replied to Burkutoomssa’s answer. Until 
the commissioner's refusal to comply with her demajid had been 
received, she could not possibly know that it would be refused. I 
therefore think that she need not have put in the reply so soon« 
as she did-^and that, therefore, her sutt ought not to liavo been 
thrown out ou that account. Had she committed drfAiilt of six 
weeks afler that time, it would properly have been liable to dis- 
missal. I would reverse the decision of the principid siidder 
aineon, but would first wish to have the opinion of niy culicngucs.** 

Mr. Tucker remarked: Until the reply of the Board of Beve- 
nue (now the commissioner) shall have iKt^n rtui*ivcil, then^ is no 
suit before the Court—only a mere jictiUon. Claused, Section 3, 
Regulation IL 1811, expressly says: ‘and such (xnmnunicutioii 
.Hliall l>e deemt^l suihncnt autfiority for the formal xmttiiaiixin and 
trial of the suit.’ 

In this opijuon Messrs. Rattray and Dirk also concnm*(]. Tlie 
dovision or the principal sud^er aniecu was tlien^forc reverst^d, 
ami the case restored to the file. 


SHAMA SOONDRBE DASEE, Pktjtionkr. 


IHI.V 


THia WAS an n|ipea! from an order of tlie oihlitiuiml jiidg(» of i),.,., < 1 . 
Iloogfily, tlatcd li*id August 1815, nonsuiliiig their an]it*^, in An tuition \H 
consnpu itce of their having estimated their suit nl s ruftceBnoi iiuljlf tu 
instead of at Co.’s nijn es 

In tlie one case the stniiipt paper riMpiircd tor the petition of plaint 
hehig of the valne of 100 nipecs, and in the other of l.5tl rnpres, v»lii4» hiuUhI 
the judge nonsuited the Ap]»cllnut, on account of the stamp reve* und Um |m»|>«*r 
ijue being affecU*d by the under-stntement ot* value. value nl' th«» 

On appeal to the S udder Dewaimy Ada whit, the (*ourt (present 
Mr. Reid) held llint, as the difference In'tweeii the two sums was t fM'Mtumpduty 
only ltU2>i2, and did not amount to 10 fierce] it. on the value sued <in ihopiition 
for the judge’s order should W reversed, as ojiposod to clauHi^ 1 ‘d jilunii, uii- 
of ihe note to article 8, Schedule B, Urgubtu.ii X. 182«. au.l the 


applet n‘stored to the hie. 

Ordered accordingly. 

LALOONISSA BEGUM and DOWLUT KHATOON, 

Petitioners. 


4k] in lhc> 
pirUcin 10 
|H'r c»'iii, 




r>ix!. IS. 


Thk judge of Dacca, on the 15th Septmber 1845, refused the Th« pr^Kei- 
pctilioncrs permission to suei« forma pavprris, their father llus* wi'*i’»rpruiivr- 
sytioodecu, to recover Compan/s nipees i2,3.'i5-!)».5-2, the dower ^ 

of their mother. The reasons assigned were, that the first had not ^ odmi#- 
sued for four years after she came of age, and that the husband of non of a suit 
the latter was a man of wealth. in /ormdpau- 

On appeal to the Sudder Dewannv AdsAInt, the Court (pre* ^ 
scut Mr. Held) held both reasons to (w insuflieieot for the 
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iioti of the pHtjrer of the petitioners; particularly the second, as 
Dowlnt Khatoon ebold not chum Aoin her husband the means of 
carmng on the ^t. 

The order of the zUlah judge was accordingly reversed. 


1S45 


GUNGA SAUGUR SIRCAR, Petitioner. 


])cc. 16 . 

It \ f( TUI 

of 

Tuiiuuit that 


The petitioner had sued Khetumath Seel, in the court of the 
priudpu sudder ameen of Hooghlv, for the possession of apufnee 
talook, and had laid his chum at Co.'s rupees 1,676, being 75] ru« 
the value of pees the amount of purchase-money, and 9*25 rupees the rudder 
the property jumma for one year. On the defenda .i objecting to the valuation, 
bcjeti over- amfen was ac|mtcd by the principal sudder ameen to ascertain 
ixtuniUHi. proper amoiiut, who reported itto ne 1,700 rupees. The ob- 

i * actions of the defendant were accordingly overruled, whereupon 
ic appealed to the sillah judge, who considered that the suit ought 
to have been laid at only 751 rupees^ The prineijtal sudder ameen, 
therefore, nonsuited the plmaUff. 

Prom the order of the tillah judge, which was dated the Hth 
May 1845, an ap|ieal was preferred to the Sudder Dewanny 
Adawlut. 

By the Court (present Mr. Reid:) Tlic petitioner sues at 
rupees 1,676, being 751 rupt^s the price, and rupees 925 one 
year's tuddtr JvmtM. The defendant says he has too highly esti¬ 
mated the value. This is no ground of noiisnit. Had the plnintiflT 
laid his suit too low, in Uie pro|>ortion of 10 per cent., he would 
have been liable to uousuit. Let the suit go on, and the value be 
determined. If the plaintiff be cast, he wiil have to pay costs on 
the fill] amoruit at which he has laid his suit. If he get a decree, 
the deiendant will have to pay costs only in proportion to the as¬ 
certained value.'' 

Ordered accordingly. 






